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Court of Appeals of the District of Columbia. 


No. 4133. 

Herman L. Copeland, &c., Appellant, 

vs. 

The United States* 


a Supreme Court of the District of Columbia. 

Criminal. No. 33847. 

The United States, Plaintiff, 
vs. 

Herman L. Copeland, Otherwise known as Herbert L. Copeland, 

Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

l Indictment. 

Filed in Open Court Jun. 17, 1918. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Criminal 

Term, April Term, A. D. 1918. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Herman L. Copeland, otherwise known as Herbert L. 
Copeland, and hereafter in this indictment designated and called 
Herbert L. Copeland, late of the District aforesaid, on the twenty- 
first dav of May, in the year of our Lord one thousand nine hundred 
and eighteen, and at the District aforesaid, contriving and intend¬ 
ing to kill one David T. Dunigan, in and upon the said David T. 
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Dunigan, then and there being, feloniously, wilfully, purposely, 
and of his delil>erate and premeditated malice, did make an assault ; 
and that he. the said Herbert L. Copeland, so contriving and intend¬ 
ing to kill him, the said David T. Dunigan, a certain pistol, then 
and there loaded and charged with gunpowder and with leaden 
bullets, and in the right hand of him, the said Herbert L. Copeland, 
then and there had and held, feloniously, wilfully, purposely and of 
his deliberate and premeditated malice, did discharge and shoot off 
at, against and upon him, the said David T. Dunigan; and that he, 
the said Herbert L. Copeland, with one of the leaden bullets aforesaid, 
hv him out of the pistol aforesaid, then and there by force of 

2 the gunpowder aforesaid, discharged and shot off, as afore¬ 
said, then and there feloniously, wilfully, purposely, and of 

his deliberate and premediated malice, did strike, penetrate and 
wound him, the said David T. Dunigan. in and upon the upper 
part of the left leg of him, the said David T. Dunigan; thereby then 
and there giving to him, the said David T. Dunigan, with the leaden 
bullet aforesaid, so, as aforesaid, discharged and shot off out of the 
pistol aforesaid, in and upon the upper part of the left leg of him, 
the said David T. Dunigan, one mortal wound, of which said mortal 
wound he, the said David T. Dunigan, on the day and year afore¬ 
said. and at the District aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, 

do sav: 

%/ 

That the said Herbert L. Copeland, him, the said David T. 
Dunigan, in manner and form aforesaid, feloniously, wilfully, pur¬ 
posely, and of his deliberate and premeditated malice, did kill and 
murder; against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
States. 

JOHN E. LASKEY, 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal No. 33847. United States vs. Herman L. 
Copeland, alias Herbert L. Copeland. Murder, first degree. Wit¬ 
nesses: Wayne H. Niles, Jennette Phillips, James T. Newkirk, M. P., 
Richard H. Becklev, M. P. A true bill: Leo C. Brooks, Foreman. 

3 Supreme Court of the District of Columbia. 

Mondav, October 21", A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Siddons presiding. 

* * * * * * * 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washington 
Asylum and Jail, whereupon the defendant being arraigned upon 
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the indictment, pleads Not Guilty thereto, submits to the mercy of 
the Court, and is remanded to the Washington Asylum and Jail; 
whereupon by consent of the United States Attorney the defendant 
is granted within Ten (10) days to withdraw said plea and demur 
to, or move to quash the said indictment as he may be advised. 


Thursday, November 1st, A. D. 1923. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Bailey presiding. 

♦ * * * * * * 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited yesterday; and thereupon after hearing 
the argument of Counsel, and the charge of the Court, the said jury 
retire to consider of their verdict, and returning into Court and 
being asked if they have agreed upon a verdict, and thereupon upon 
motion of the defendant by his attorney, the said jury are polled 
and each and every member thereof upon his oath says that the 
defendant is guilty as indicted; whereupon the defendant 
4 is remanded to the Washington Asylum and Jail. 


Motion for a New Trial . 

Filed November 6, 1923. 

* * * * * * * 

Comes now the defendant in the above-entitled cause by his attor¬ 
neys and moves the Court to set aside the verdict of the jury ren¬ 
dered in said cause on Thursday the first day of November A. 1). 
1923, and grant the defendant a new trial for the following rea¬ 
sons: 

(1) The verdict of the jury was contrary to the evidence adduced 
at the trial of said cause. 

(2) The verdict of the jury was contrary to the weight of the 
evidence adduced at said trial. 

(3) The verdict of the jury was contrary to the law in such 
cases made and provided. 

(4) For error committed by the trial justice in admitting evi¬ 
dence over the objection of counsel for the defendant. 

(5) For error committed by the trial Justice in excluding evi¬ 
dence offered on behalf of the defendant. 

(f>) For error committed by the trial Justice in overruling the 
pravers offered on behalf of the defendant. 

(7) For error committed by the trial Justice in not withdrawing 
a juror and declaring a mistrial because of the improper and preju¬ 
dicial remarks made by the Assistant United States District Attorney 
in his argument to the jury. 
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(8) For other good and sufficient reasons to be shown and 

5 argued at the hearing of this motion. 

HENRY LINCOLN JOHNSON, 
BENJAMIN L. GASKINS, 

ROYAL A. HUGHES, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia, 

Friday, November 23rd, A. D. 1923. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Bailey presiding. 

* * * * * * * 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail; and by his attorneys, Messrs. Benjamin L. 
Gaskins and R. A. Hughes; and thereupon the defendant’s motion 
for a new trial coming on to be heard, after argument by the coun¬ 
sel is by the Court overruled, to which action of the Court the 
defendant by his attorneys prays an exception which is noted, 
whereupon the Attorney of the United States moves the Court to 
pronounce the sentence of the law in this case; whereupon it is de¬ 
manded of the defendant what further he has to say why the sen¬ 
tence of the law should not be pronounced against him, and he 
says nothing except as he has already said; whereupon it is consid¬ 
ered by the Court that for his said offense, the defendant be taken 
by the Superintendent aforesaid, to the Asylum and Jail aforesaid, 
whence he came, and there to be kept in close confinement and that 
on Monday, the 3rd day of March, A. D. 1924 he be taken to 

6 the place prepared for his execution within the walls of the 
said Asylum and Jail and then and there between the hours 

of ten (10) o’clock ante meridian, and two (2) o’clock post meridian 
of the same day, he the said defendant be hanged by the neck until 
he be dead, and may God have mercy on his soul; and thereupon the 
defendant by his attorneys notes an appeal to the Court of Appeals 
from the foregoing judgment, and the attorney of the United States 
in open Court waives the issuance of citation; whereupon the Court 
fixes the Bond for costs on appeal at one hundred dollars or fifty 
dollars cash. 
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Memoranda. 

December 12, 1923.—$50 cash for costs on appeal deposited. 
January 8, 1924.—Defendant’s Bill of Exceptions submitted. 

Assignment of Errors. 

Filed January 21, 1924. 

******* 

1. The Court erred in admitting evidence of the homicides at 
76 Eye St., N. E. 

2. The Court erred in admitting evidence of the homicides at 76 
Eye St., for the purpose of proving motive on the part of the de¬ 
fendant. 

3. The Court erred in admitting in evidence the revolver or gun 
found at Carrolburg Street. 

4. The Court erred in admitting evidence of the condition 

7 of affairs at 76 Eye Street when the officers arrived there. 

5. The Court erred in overruling the defendant’s motion 
for a directed verdict. 

6. The Court erred in overruling the defendant’s prayer No. One. 

7. The Court erred in overruling the defendant’s prayer No. Two. 

8. The Court erred in overruling defendant’s prayer No. Three. 

9. The Court erred in overruling defendant’s prayer No. Four. 

10. The Court erred in instructing the jury that they might 

consider the homicides at 76 Eye Street as bearing upon the defend¬ 
ant’s motive in the killing of Lieut. Dunigan. { 

11. The Court erred in refusing the defendant’s request that a 
mistrial be declared because of the misconduct of the District Attor¬ 
ney. 

12. The Court erred in refusing to grant a new trial because of 
the misconduct of the District Attorney. 

HENRY LINCOLN JOHNSON, 

ROYAL A. HUGHES, 

BENJ. L. GASKINS, 

Attorneys for the Defendant. 

B. EMERSON, Jr., 

U. S. Atty. 

8 Designation of Record. 

Filed January 21, 1924. 

******* 

The clerk will please prepare transcript of record for the Court of 
Appeals in this cause and include the following: 

1. The Indictment. 

2. Plea. 
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3. Verdict. 

4. Motion for new trial. 

5. Memorandum of overruling of motion for new trial. 

6. Sentence. 

7. Notice of Appeal. 

8. Memorandum of filing and submission of Bill of Exceptions. 

9. Memorandum of deposit in lieu of appeal bond. 

10. Order making Bill of Exceptions part of record. 

11. Assignment of Errors. 

12. This order. 

HENRY LINCOLN JOHNSON, 

ROYAL A. HUGHES, 

BENJ. L. GASKINS, 

Attorneys for Defendant. 

9 Supreme Court of the District of Columbia. 

Wednesday, February 27th, A. D. 1924. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Hitz presiding. 

******* 

As of Feb. 12th, by Bailey, J. 

Now comes here the defendant by his attorney Benjamin L. Gas¬ 
kins, Esquire, and prays the Court to sign, and make a part of the 
record his Bill of Exceptions taken during the trial of the case and 
submitted to the Court on the 8th day of January, 1924, which is 
accordingly done, nunc pro tunc. 


Memorandum. 

February 28, 1924.—Execution of defendant stayed until May 
23, 1924. ‘ 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from i 
to 9, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed copy of which is made 
part of this transcript in the case of United States against Herman L. 
Copeland otherwise known as Herbert L. Copeland, Criminal No. 
33,847, as the same remains upon the files and of record in said 
Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the City of Washington, in said District, this 
8th day of March, 1924. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN II. BEACH, 

CIptT' 

By W. E. WILLIAMS, 

Asst. Clerk. 

EW. 


Submitted January 8, 1924. 

11 JENNINGS BAILEY, 

Justice. 


Piled Jan. 8, 1924. Hiram H. Beach, Clerk. 
In the Supreme Court of the District of Columbia. 
No. 33847, Criminal. 

United States 


vs. 

Herbert L. Copeland, alias Herman L. Copeland. 

Bill of Exceptions. 

Be it remembered that on the 29th day of October, 1923, the 
above entitled cause came on for trial before Mr. Justice Bailey and 
a jury, Mr. Betrand 0. Emerson appearing on behalf of the United 
States, and Messrs. Henry Lincoln Johnson, Royal A. Hughes, and 
Benjamin L. Gaskins appearing for the defendant. 

Whereupon to maintain the issue upon its part joined the United 
States produced as a witness Dr. William B. Carr, who testified in 
substance as follows: That on the 21st day of May, 1918, he was 
Deputy Coroner for the District of Columbia; that on that day he 
performed an autopsy upon the body of one David J. Dunigan at 
Geyer’s undertaking establishment, in the District of Columbia; 
that said autopsy disclosed a gunshot wound whose point of entrance 
was about fourteen inches below the crest of the ilium or hip bone 
of the left leg; that the bullet lodged just under the skin severing 
the femoral or large artery; that death was due to said gunshot 
wound and the subsequent hemorrhage and shock; that there was 
recovered a 45 Caliber steel jacketed bullet, such as is used in a 45 
automatic; that he had known said Dunigan for about fifteen years 
and that at the time of his death he was a Lieut, in the Metropolitan 
Police of the District of Columbia. 

To further maintain the issue upon its part joined the L T nited 
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States produced as a witness Dr. Frederick M. Nolan, who testified 
in substance as follow's: Had been engaged in the practice of medicine 
in the District of Columbia since June 1, 1915; that said Dunigan 
was brought to the Casualty Hospital in the District of Columbia 
at sometime between one and three o’clock of the morning of May 
‘21st, 1918, dead; that he had upon his body, about seven inches 
above the left knee on the external surface of the thigh, 

12 a gunshot wound, which had evidently penetrated the leg and 
severed the femoral artery; that death was the result of a 

hemorrhage. 

To further maintain the issue upon its point joined, the United 
States produced as a witness Dr. Frederick J. Roman, who testified 
in substance that he had been the family physician of David J. 
Dunigan, who at the time of his death he was a Lieut, of the Metro¬ 
politan Police Force of the District of Columbia; that at or about 
five-thirty on the morning of May 21st 1918, he w 7 as called to the 
Casualty Hospital, w T here he saw the body of said David J. Dunigan; 
that Dunigan’s trousers were covered with mud and from the waist 
down were nothing but a mass of blood. 

• 

Whereupon, to further maintain the issue upon its part joined 
the United States produced as a witness Richard H. Beckley, w’ho 
testified in substance that on the 21st day of May, 1918, he was 
a Detective Sergeant, District of Columbia Police Department; that 
early on that morning he w 7 ent to premises 76 Eye Street, N. E. 
Washington, D. C.; that he found tw T o men in the hall of 76 Eye 
Street, dead, Officer Conrad of No. 6 Police Precinct, and a man 
by the name of McParland in civilian clothes; that he went to the 
house alone and wffien he got there he saw several officers, Lieut. 
Dunigan, Lieut. Bremerman and several others; that Herbert Cope¬ 
land was said to have shot these men; that he did not know whether 
this information was ever communicated to Lieut. Dunigan; that 
after receiving this information the witness proceeded to No. 6 Police 
Precinct Station house with Lieut. Dunigan; that afterwards with 
Lieut. Dunigan, Lieut. Bremerman and three or four other officers 
whose names he did not recall, he went to 1400 Carrolburg Street, 
SoutInvest, at about three o’clock in the morning; that “We w r ent 
up to the side window 7 at 1400 Carrolburg Street, and after placing 
several officers in the back, myself, Lieut. Dunigan and Bremer¬ 
man—we w 7 ent from the inside window to the front door, Lieut. 
Dunigan in the lead, and rushed into the house, I heard a shot. 
Lieut. Dunigan hollored out “I am shot in the leg; get that man.” 
The room w r as dark, in total darkness—you couldn’t see anv- 

13 thing—and a man by the name of Barnes rushed towards 
me. I covered him with a gun—I didn’t know whether he 

was Copeland or not—and held him at the front door, covering the 
front door. At that time Lieut. Bremerman rushed bv me and said, 
“I am going to the rear”, and just before he got there, I heard about 
fifteen shots fired, in the rear of the house. Then the shooting ceased. 
Meanwhile, two officers and the patrol wagon driver from No. 4 
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went in the house, and placed Lieut. Dunigan, who was lying in the 
front room, on the stretcher and took him to the hospital. 

Then while standing at the door, about two or three minutes, 
Mr. Barnes’ little boy came outside—I don’t know whether it was 
a little boy or a little girl, but it was a small child—and she said 
there was a man laying under the l>ed, with blood on his shirt; so 
we wired for lights—we didn’t have any lights—and about ten min¬ 
utes later, they sent down lights from the headquarters, and Wright 
of No. 6 and Flaherty of No. 5 and Lieut. Bremerman went in and 
brought Copeland out.”—; That when they got to the front door 
and went in there was no lights; that he could not see anything; 
that when he and Lieut. Dunigan entered the house he heard two 
shots fired; that the shots were very close together; that the first shot 
seemed much louder than the second; that he judged from where 
they picked Dunigan’s body up it would be around five or six feet 
from where he, the witness was, to where Dunigan was when the 
first shot was fired; that the witness was right in the door; that they 
had all rushed towards the door, Dunigan in front, and “almost in a 
moment, just as we rushed inside the door, a shot was fired and 
(Dunigan) hollered out, “I am shot in the leg: get that man” but 
before he hollored that out there was a second shot; that there was 
a little hall that adjoined the front room in the house and the shot 
started “about near the hall at the end of the front room”; that 
just as they rushed in the shooting started; that he couldn’t see 
Lieut. Dunigan, he “just heard him holler”; that the next time 
he saw Lieut. Dunigan he was lying on the floor of the front room 
and seemed to be dying; that the blood was coming out of the side of 
his leg; that Dunigan was in civilian clothes and so was the 
14 witness; that he did not recall the color of Dunigan’s clothes; 

that the first time he saw the defendant was when the officers 
brought him out of the front door of 1400 Carrolburg Street, (the 
witness identified a picture marked Government’s Exhibit “No. 2” 
♦ as resembling the house at 1400 Carrolburg Street, Southwest); 
that the house was a flat all on one floor; that he saw a 45 automatic 
in Officer Mullen’s hand; that the witness did not fire his gun at all 
on the night of May 21st, at 1400 Carrolburg Street; that between 
four and six a. m. May 29th, at the Casualty Hospital, when nobody 
was present but the witness and the defendant, the witness asked 
the defendant why the shooting occur-ed and the defendant gave 
him a statement which he reduced to writing; that “he (Copeland) 
said on the night of the shooting, the sheriff—a man came to his 
house and stated he was the sheriff of Indian Head, Maryland, 
and wanted him to go down there with him in his auto, and he 
said, “All right; I will go, and he went in to the room to get on his 
clothevS, and he said he knocked at the door again, and his wife 
went there, and his wife said, “Oh Lord, there is an officer.” He 
said to his wife, “Don’t get excited.” lie says. “They can’t 
do any more than subpoena me down to Indian Head, and he 
went in and shut the door. He said his wife couldn’t 
find a match; he had to put his clothes on in the dark room. He 
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knocked at the door again, and he says he went to the door, and 
the sheriff said, “You hlack son of a bitch, why don’t you hurry 
up and get on your clothes.” He says, “All right,” and he says, 
the officer said—he went back into the room, and he said to the 
officer, “I will go to the station house.” He said the officer said, 
“No; you black son of a bitch; I don’t need you, but you are going 
to Indian Head with the sheriff.” He said at that time they clinched, 
and he shot both the officer and the sheriff, and he jumped out of the 
front window and went to 1400 Carrolburg Street, and he explained 
the situation to his brother. He said that on the—I can’t just re¬ 
member anything further”—; that Copeland said when the officers 
came to 1400 Carrolburg Street, he was excited, and knew that he 
had shot a man, and when the officers rushed into his brother’s 
house and broke the door, they shot him in the door and thev 
shot him in the back and he got excited and returned the shot, 

15 that he knew they could not do any more than hang him. 

On cross-examination: 

That the conversation with the defendant took place about eight 
days after the shooting; that at that time the witness was a member 
of the Police Force; that he went to the Casualty Hospital to get 
Copeland’s statement; that he wanted to see just what cause was in 
his own, (the witness checked himself), “from him”—,why he did 
the shooting;” that he went at the suggestion of Inspector Grant, 
that Copeland was then in pretty bad shape; that he could only 
talk in a whisper; that Copeland had been shot; that at that time 
the witness had been on the police force about ten years and had had 
experience in things of that sort; that Copeland seemed to be 
wounded somewhere around the neck; that it was in a small room, 
there was an officer on the outside, but nobodv but the witness and 
the defendant within, although someone may have come in while 
he was there, but if so they did not stay; that Copeland looked as 
if he were about to die; that the witness didn’t think Copeland had 
much chance to live from the wav he talked that he couldn’t swear 
how long he talked with Copeland; that the defendant made the 
statement of his free will and knew the witness was writing it down; 
that the entrance to the house where the shooting occur-ed is on 
Carrolburg Street and there is no door on the O Street side; that 
you enter right into the front room” back of which is a back kitchen 
to the right of which is another door leading into a bed room; that 
there is a lavatory and little hall space between the front room and 
the kitchen; that the back door opens into an open court yard with 
an open wire fence, a kind of grating about three feet high; that all 
of the back yards on Carrolburg Street have the same kind of wire 
back fences, all open looking from O Street; that Copeland’s wife 
was carried bv the officers from the 6th Precinct to show them the 
house; that he didn’t know whether she was under arrest or not; that 
she came out of the waiting room; that they left police headquarters 
about three o’clock that the run from there to Carrolburg 

16 Street consumed about fifteen or twenty minutes: 
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Upon redirect examination: 

The witness identified the prisoner at the bar as Herbert Cope¬ 
land and testified that he, the witness, was no longer connected with 
the police department. 


Whereupon, the United States, to further maintain the issue upon 
its part joined, introduced as a witness one Arthur Barnes, who 
testified in substance as follows: 


That he lives at 1400 Carrolburg Street and is a half brother to 
Herbert Copeland, the defendant; that on May 21st, 1918, he lived 
at the Carrolburg Street house; that he occupied the three lower 
rooms in the house with his wife and seven children, the oldest of 
whom was at that time twelve years old; that when he came home 
from work that night he sat up talked and read with his wife a 
while and then went to bed; he didn't remember what time, but it 
was sometime between one and half past two in the morning: that 
“My wife waked me up, saying that my brother was at the door.*’ 
She says, he is in some trouble.” She said, “Get up.” I gets up out 
of the bed, puts on my pants and shoes; didn’t lace up my shoes. I 
tells her to open the door. She opens the door and tells him to 
come in, and he refused to come in. 

I went to the door, and I says, “What in the world is the matter?” 
He says, “I have killed two officers. I says, “Two officers?” He 
says, “Yes.” 1 says, “What in the world is the trouble?” He says, 
“Well they came to my house after me.” He says, “I was summoned 
to go down to Indian Head as a witness, and I was sick, as you 
know”—which he had been sick for a dav or two. And he savs, 
“I told them that I couldn’t be down there today, but I would come 
tomorrow. And they said, ‘No, you are going tonight, you damned 
black son of a bitch you.’ I told them, ‘I don’t know whether I 
will or not. Don’t be too sure. I am sick. I don’t feel like going, 
but I will be there tomorr-w.’ And they says, ‘No, you damned 
black son of a bitch, you are going tonight.” So he goes back 
into his house. When he goes back in the house they rush in there 
and he goes back and gets his gun and he shot both of them. 
17 And he went out—went out of the house, and he came to 

my house. And he asked me—he says, “I want to go some¬ 
where. I want to get out of the way.” I says, “Well, I don’t know 
anywhere you can go.” “Well,” he says, “I don’t want to stop here, 
because in the condition of your wife I don’t want to stay here, 
because I am satisfied they are going to make my wife bring them 
here, and I don’t want any trouble in your house, and I know you 
don’t, because your wife can’t stand it.” She was in a pregnant 
condition at the time. 


And I says, “Well, I haven’t got anywhere that I know for you 
to go.” “Well,” he says, “1 don’t know anywhere.” “Well,” I 


says, “Yoy had better just go ahead and try to do the best you 
can. It won’t do for me to go anywhere with you, because my 
wife is nervous, she is scared to death, and I can’t leave her, and 
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even if I was to leave and they would eateh us both together they 
would say 1 was trying to cloak you.” 

So he was standing there talking, contemplating what he must 
do. So I asked him to come inside the door ; he had never came in. 
I said, “Come on inside.” So he comes inside, and sits down in a 
chair, and I sat down by the side of him. The lamp was sitting on 
the machine. My wife was sitting there next to the window. She 
looks through the window under the shade—the shade, I suppose, 
was about that far up (indicating), probably a little bit lower, or 
might have been a little bit higher. She says, “Lord, here is some¬ 
body now. I believe it' is them.” 

He gets up. He says, “You go back to the rear”—just like I am 
giving it to you now. I says, “You go back to the rear, because 1 
don’t want any trouble here over my wife.” Not so much I cared 
about myself, but I was uneasy for her. 

He gets up and goes back, and the lights goes out; how it goes 
out I don’t know. By that time I went to the door to open the door. 
The door was night-latched. I goes and unlocks the door, and had 
my hand to turn the bolt to unbolt it. By that time Lieutenant 
Dunigan busted the door open, busted the lock all to pieces, and 
jammed me right back against the wall. He threw his gun in my 
face. I said, “I am not the man you want; the man you want has 
gone in the rear.” And he was grumbling; I don’t know 

18 what he was saying, but he pursued on. At that time he shot, 

19 and when he shot, a shot from the rear followed. And I heard 
him say “Uh!” when the shot was fired from the rear, and 

that is all there was to him, to my knowing. 

Well, Sergeant Beckley—at that time he rushed right in behind 
Lieut. Dunigan and threw his gun in my face. I said, “I am not the 
man you want; the man you want is in the rear.” And he still held 
me, shook me around, and done about. I was not uneasy. I was 
not afraid, because I knew I hadn’t done anything. 

Well, I begged him—I persuaded him to carry me outside, because 
I didn’t know how many more shots were going to be fired in 
there. My wife had made her escape at that time. She had got 
outdoors. She was almost dead, I suppose; it seemed to me she was. 
Well, he had me there for a while, and I kept begging him to carry 
me out doors. I said, “I don’t want to stay in here, because I haven’t 
done anything, and I don't want to get killed.” And he carried 
me out. 

I tried to persuade the officers to go in the house and get my 
children out, and they wouldn’t go. There wouldn’t a single man 
go in the house. And after a little while my oldest boy—at that 
time he was 12 years old—he was in the back room asleep. He got 
out of the window. His younger brother followed him—I suppose 
he followed him, they both came out to the front together, and he 
said “There is somebody in the room.” T asked him, “How do 
you know?” He says, “I heard somebody groaning.” And I said. 
“Officers, you all go in there, please, and see what is wrrtng.” And 
there wouldn’t a single man go in the house. I said, “Please go in 
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there; my children is in there.*’ And there wouldn't a single man 
go in. 

There was an old lady, a very dear friend of ours, by the name 
of Miss Culley—I asked her. I said, “Miss Culley, will you go in 
that house and see what is the matter?” She went in there, as a 
brave woman, and brought those children out by herself. There 
wouldn’t a single officer go in that house. 

After that they all come there; I guess they reinforced them¬ 
selves. 

20 That there was a great crowd; that they carried the witness 
back into the house and Sergeant O’Brien said “The whole 

God damned family ought to be stood up by the wall and shot down” 
and they carried the witness to the station house; that when Cope¬ 
land came in the house he had a gun in his hand, a 45 caliber; that 
he had it in his hand all the time the witness saw him; that there 
was a lighted lamp sitting on a sewing machine on the right side 
of the house in the front room; the right side as you enter; that the 
windows were all closed but the shade on the side window was raised 
a v out two inches; that the front and back doors were closed; that 
just as the witness went to open the door the light disappeared; that 
he put his hand on the bolt to open the door but that just at that 
time the door was “busted open, that the door was opened after the 
light went out. 

Upon cross-examination: 

That before the witness could open the door Lieut. Dunigan 
“Busted it open.” That Lieut. Dunigan fired the first shot; that the 
second shot came from the rear; that he pleaded with the officers 
to go in and get his little children who were in the house during all 
the shooting but that none of them would go in; that his wife was 
not able to be at the trial having just had a nervous breakdown. 

Whereupon Charles H. Bremerman was called as a witness on 
behalf of the United States and testified in substance as follows: 

That he is a Lieut, of the Metropolitan Police Force of the Dis¬ 
trict of Columbia; that on the morning of May 21. 1918 shortly 
after one a. m. he went to a house at 76 Eye Street, Northeast; and 
there saw Private Conrad and a sheriff lying in the hall in the 
front entrance to the house; that he arrived at 1400 Carrolburg 
Street at about two o’clock in the morning: in company with Lieut. 
Dunigan and Sergeant Becklev; that they looked through the window 
of this house and saw two men and a woman standing hv the side of 
what appeared to be a little table with a lamp sitting on it; that Lieut. 
Dunigan said “There he is now” ; that they immediately proceeded 
to the front door; that the window was within five feet of 

21 the door; that Lieut. Dunigan rapped loudlv and immediately 
the door was opened and when they entered the room another 

shot that did not appear to be so loud, then there were steps of 
someone running to the rear of the house; that after these steps were 
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heard running to the rear there were some shots fired that appeared 
to I e in the rear, of the house; that witness had already placed Pri¬ 
vate Waller at the rear of the house; that witness glanced around, 
saw the reflection from the street through the front door and was 
making his way from the door to the room when he heard Dunigan 
say, “Lieut., he has shot me in the leg”; that when he got in the 
front door Berkley had hold of the witness Barnes; that witness met 
Lieut. Conlon at the front door and told him to get the wagon; that 
witness then ran around the rear of the house until reinforcement 
arrived; that then he and Officer Wright went into the house by the 
front, door; that Flaherty held the lights and witness and Wright 
got Copeland from under the bed; that Copeland said “I am through 
men. don’t kill me"; that they put him in the ambulance and rode 
with him to the Casualty Hospital; that Copeland was in the middle 
room; that when he and Wright got into the house they heard a shot 
which sounded like it was in the rear room; that “I said, ‘it sounded 
like it was right in here’ and this voice came out immediately saying 
“Don’t kill me, I am through”; that witness did not fire any shots 
that night; 

Upon cross-examination: 

That Copeland was under a bed which was in the back room; 
that there were no children in that room; that after you leave the 
front room there was a little hall, where the door was that they 
opened and found a considerable lot of cooking utensils, and the 
door leading to the room where Copeland was, was right on the left 
of the hall; that Waller was placed to the rear of the house fully 
fiftv feet to the rear of it; that Waller was stationed in an allev to 
the rear of the house.” 

Whereupon, to further maintain the issues upon its part joined, 
the United States called as a witness, Charles Mullen, who 
22 testified in substance as follows: That he was a detective ser¬ 
geant of the Metropolitan Police Department, assigned to 
Headquarters, and had been connected with the Department for 
about twenty-seven years; that on the early morning of May 21st, 
1918, he went to 76 Eye Street, Northeast; that when he got there 
he met a lot of officers and saw the dead bodies of Officer Conrad and 
a man by the name of McPailand lying on the floor in the hallway, 
just inside of the front door; that he looked into the front room and 
saw a lot of stuff all scattered around the place; whereupon the 
witness was asked the following questions; 

By Mr. Emerson: 

Question. Just a moment, Mr. Mullen, with respect to those 
bodies near the door, as you have said, what was the position of those 
bodies?” 

To which question the defendant, by his counsel, objected upon 
the ground that there was no evidence that the bodies were in the 
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same position as at the time of the tragedy, and that evidence of the 
fact that two men had been killed had been admitted for the purpose 
of showing the officers had a right to make a fresh pursuit, by that 
the details of the shooting at Eye Street had no bearing upon the 
issues involved; which objection the Court overruled and to this rul¬ 
ing of the Court the defendant, by his counsel then and there ex¬ 
cepted, which exception was then and there by the Court noted in 
his minutes. 

Whereupon the witness testified that the bodies were lying with 
their feet toward the door leading into the front room on the first 
floor above the basement. 

Whereupon the following took place: “183, ect.; that there were 
several officers there at the time but he could not recall the names of 
any except his partner, Detective Sergeant O’Brien; that they car¬ 
ried the defendant’s wife down to the 6th Precinct Station and were 
about to talk to her when the desk Sergeant told them that Lieut. 
Dunigan had been killed; that he went to 1400 Carrolburg Street 
about two o’clock in the morning with Officer Wright and a Mr. 
Miles, whereupon the following colloquy was had: 187-188; that 
when he got there they were bringing Copeland out of the house, 
and that after that they went in searching for the pistol or pistols; 

that the witness found a 45 automatic in the pantry covered 
23 with a pan that looked like it had flour in it and there was 
flour on the pistol; that there was a great deal of blood on 
the floor of the front room. 

Whereupon the witness was asked the following question : 

By Mr. Emerson: 

Q. Did you see any bed there- 

(Whereupon the defendant, by his counsel, objected to said ques¬ 
tion because there was no evidence that the condition of the room 
was the same when the homicide occur-ed, which objection was 
overruled, and the defendant by his counsel then and there duly 
excepted to the ruling of the Court which exception was noted in 
the minutes of the Court.) 

Whereupon the witness answered that there was a bed in the front 
room and a bed in the back room and that they were mussed up: that 
in the back room there was a little blood under the bed; that it was 
just next to this bed in the back room that they found the gun; 
whereupon the witness identified the gun found in the closet under 
a bread pan, which was marked by the witness with an “M” and 
the gun was thereupon offered in evidence; to which offer the de¬ 
fendant by his counsel objected on the ground that there was no 
evidence that the gun had been put where it was found by the de¬ 
fendant; which objection the Couil overruled and admitted the gun 
in evidence, to which ruling of the Court the defendant bv his 
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counsel then and there excepted and said exception was then and 
there noted in the minutes of the Court. 

Whereupon to further maintain the issue upon its part joined the 
United States offered as a witness, James Conlon, who, being first 
duly sworn, testified in substance as follows: 

That he is a Lieut, in the District of Columbia Metropolitan Police 
Department ; that he arrived at the Carrolburg Street House after the 
shooting was over and between the time that Officer Bremerman 
got there and before Officer Mullen the preceding witness; that he 
saw Lieut. Dunigan, Sergeant Donovan and Becklev go to the front 
door; that he saw Dunigan when he looked into the window and 
heard him sav, “I believe—there he is now” and “cover the win- 
dows”; that is what I heard Dunigan say, and they went to the 
door. He savs, “Cover the windows.” There is a window 

24 on the left hand side of the door, and I took that window, 
and Horton, another policeman, went to the back, the rear 

of the house, where there was an entrance to the rear, and I heard 
the door when it opened, and the three men went in, Lieut., the de¬ 
tective, and Lieut. Bremerman, and I was standing at the window, 
and thev weren't in there more than a minute when a shot fired. 

A. And the window raised up then, and a fellow come out—he 
was in his underclothes, and thev held onto him and then two chil- 
dren was trying to get out of the window. They held them there 
and Beckley came around to where I was, and I turned them over 
to Beckley, and then Lieut. Bremerman came past me. 

A. Yes. I says, “Where is Lieut. Dunigan?” He said, “Inside, 
I believe he is shot in the leg.” Well, I went into the house. It 
was very dark, and the Lieut, was lying on the floor, and bleeding, 
through his lungs, like, and making an awful sound through his 
throat, and I ran out of the house as quick a3 I could, and I hollored 
for the patrol wagon, that was down the street a bit, to get a patrol 
wagon up as quick as possible, and sent another man to call for an 
ambulance and notify headquarters about what happened. 

A. Then I came back. We took a stretcher and brought it in 
and put the Lieut, on the stretcher and carried him out and sent 
him to the hospital.” 

25 Whereupon John Flaherty was called as witness on behalf 
of the United States and testified in substance as follows: 

That he is detective sergeant assigned to headquarters; that he 
had been connected with the Metropolitan Police Department for 
about fifteen years; that he arrived at 1400 Carrolburg Street, on 
May 21st, 1918, at about two o’clock a. m. ; that the house was then 
surrounded by officers; that he heard that there had been a Lieut, 
shot there; that, “Well, together with several officers and myself, we 
entered the house, 1400 Carrollburg Street, and Lieut. Dunigan was 
in the front room of this h house, lying on the floor, face down. 
We immediately made efforts to get him out of the house, which we 
did, and he was conveyed to the hospital in one of the patrol wagons. 
I then remained around the house until one of the machines of 
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the detective bureau arrived with some strong flash lights— 
searchlights. Detective Wright and myself and Lieut. Bremerman 
entered this house 1400 Carrolburg Street. I was carrying a large 
searchlight, and detective Wright—he was leading the way with 
his revolver in his hand. We passed through the front room of 
this house into what I would say was a kitchen. * * * that 

“We went through the room, and while detective Wright was in 
the act of opening this cupboard, a voice came from the room, to 
the side, “If you be easy with me, I will come out.” I immediately 
threw the light in that direction, and I saw the form of a man 
under this bed. I called to Detective Wright, “Here he is.” Detec¬ 
tive Wright immediately came and covered the defendant—the 
party, with a gun, and ordered him to show his hand, which 

26 he did, and he said, “I am through.” Detective Wright 
ordered him from under the bed, and grabbed him, and 

drawed him from under the bed, and at that time Lieut. Bremer¬ 
man assisted Detective Wright, and they carried the defendant out 
of the house, and I judge to the hospital or a station house. I didn’t 
go with them. I remained in the house, and Detective Mullen— 
and I don’t know whether there was anvone else there or no—but 

i/ 

Detective Mullen made a search for a revolver and he did find a 
revolver in a cupboard right outside of this bedroom”; that it was 
a 45 automatic revolver; that when he first saw Lieut. Dunigan’s 
body, “he was lying with his face down, his left leg in a drawn 
position, his right arm was facing on the floor, and his left arm 
was that way (illustrating). He was lying face down on the floor, 
and a gun close to his right hand, a 32 caliber Colt gun.” 

Whereupon William Wright was called as witness on behalf of 
the United States and testified in substance as follows: That he is a 
member of the Metropolitan Police Force assigned to No. 5 precinct, 
that when he arrived at 76 Eve Street Northeast it was about 11:40 
of the morning of May 21st, 1918; that he saw a number of police¬ 
men there and two men lying on the floor, Officer Conrad and a 
man bv the name of McParland; that he went from there to the 
6th Precinct station with a man by the name of Niles; that they 
left there and went to 1400 Carrolburg Street in Mr. Niles’ car; that 
officers O’Brien and Mullen went with them and arrived there about 
a little after two o’clock; that he saw Copeland there under a bed; 
that “I looked all around for him, and found him under the bed, 
and he said he was through, not to hurt him, and he stuck 

27 his hands up, and we placed him under arrest, Lieut. Bre¬ 
merman and Detective Sergeant—I forgot his name.” 

Whereupon, to further maintain the issue upon its part joined, 
the United States called as witness Edgar S. Waller, who testified in 
substance as follows: That he has been a member of the Metropoli¬ 
tan Police Force since December 2, 1913; that about one o’clock in 
the morning of May 21st, 1918, he went to 76 Eye Street North¬ 
east; whereupon the witness testified, over objection of the defend- 
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ant’s counsel, to which exception was duly noted in the minutes of 
the Court, that the policeman was in full uniform, and that he had 
nothing in his hand; that the man in civilian clothes was laying 
perfectly straight back and in the hand there you could see a piece 
of paper sticking out; that from 76 Eye Street he went to the No. 
6 Precinct; and from there to police headquarters and from there to 
1400 Carrollburg Street, Southwest; that he arrived there at about 
two o’clock in the morning; that, “Oh,—well, 1400 Carrolburg 
Street, Southwest—Lieut. Bremerman, Lieut. Dunigan, and Detec¬ 
tive Sergeant Beckley, and there were several others—I couldn’t 
state the names, because I didn’t know them, I believe—there was 
a woman that was supposed to be Copeland’s wife, who was to show r 
us the house in which Copeland’s half brother lived. The house 
sits on the Southeast corner facing West, and walking across the 
parking, there is a window near the. front of the house. The cur¬ 
tain w’as a portion up. It was there Lieut. Dunigan, or Lieut. Bre¬ 
merman, one or the other, says, “There is Copeland standing there 
now. They immediately then—Beckley. Lieut. Dunigan 

28 and Lieut. Bremerman—went to the front door. I imme¬ 
diately ran around to the back of the house, and there were 

two other policemen, I believe, there, too, that came back also. 
Almost on the instant of arriving at the back of the house, there 
was tw r o or three shots fired—I am not sure which. Prettv soon 
there was an aw r ful rattling of glass and a commotion in the house. 
I saw a man coming out of the house, walking, looking back this 
way (illustrating), watching the house. He came along a wire 
fence, and as he did, I crouched dowm, because I was standing right 
at this wire fence, and he was coming, and I crouched down almost 
to my knees, because I wanted to be sure it was the same man I had 
seen in the house. The man got almost to me. I raised up, and 
the first shot I fired I saw T him move, and I fired four shots just as 
quick as I could, in succession, trying each time to strike him in 
the chest, because he was the same man that I had seen in the house. 
The man then made his wav back in the house bv this fence, and 
that is the last I saw T of that man. * * * I then made my w r av 

back into the house, and w’ent around to the front, and Lieut. Duni¬ 
gan w’as lying just inside the room, I suppose, maybe four feet— 
kind of looking as though he fell and crumbled over just like that 
(illustrating). Detective Flaherty and Horton and I picked him up. 
Each one of them took hold of his arm and I opened his legs, and 
walked him between his legs, and picked him up—he was a heavy 
man—and carried him out, and put him in the No. 4 patrol wagon, 
and carried him to the Casualty Hospital”; that he did not fire his 
gun that night. 

29 Whereupon Harry K. Wilson, a witness called by the 
Lnited States to further maintain the issue on its part joined, 

testified in'substance as follows: That he is a member of the Metro¬ 
politan Police Department connected wfith No. 1 Precinct; that on 
the early morning of May 21st, 1918 he went to 1400 Carrolburg 
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Street, Southwest; that he arrived there some time after one o'clock 
a. in.; that he saw Lieut. Bremerman and Sergeant Wright and Ser¬ 
geant Mullen and Detective Wright in the hall near the back of the 
building; that they had a flashlight; that the witness saw them take 
the defendant from under the bed; that after that he saw “a gun 
around there” that he was not positive where it was found; that the 
defendant was arrested in the back room downstairs; that the next 
night some time after twelve o’clock, while he was guarding the 
defendant at the Casualty Hospital the witness asked the defendant 
why he shot “when he knew he was surrounded by police”; that he 
said “that was the only way he seen out. 1 asked him if he didn’t 
know that they were policemen there; as they were in uniform and 
he replied “yes.” 

Upon cross-examination: 

That he had been detailed from No. 6 Precinct to the hospital; 
that the conversation testified to was about twentv-four hours after 

«j 

the shooting at Carrolburg Street; that he guarded the defendant 
the night of the shooting but didn’t have any conversation with 
him; that he didn’t talk the first night; that no one was present 
but the witness and the defendant that witness had been in the hos¬ 
pital about an hour or so before he had the conversation with the 
defendant; that he did not articulate freely; that he talked 
30 “low”; that he was wounded but not unconscious at that 
time; whereupon the following question was asked and an¬ 
swer made: 

By Mr. Johnson: 

Q. As a matter of fact, don’t you know that Copeland was unable 
to talk, that he was unconscious when he went to that hospital and 
it was six or seven days before he could talk or did talk to anyone 
at that hospital at all? Ans. As a matter of fact, I know he was 
sham-ing. 

Q. I didn’t ask you that. Ans. I am answering the question as 
I see it. 

Whereupon John M. Horten was called as a witness by the 
United States to further maintain the issues on its part joined and 
testified in substance as follows: 

That he has been connected with the Metropolitan Police Depart¬ 
ment for sixteen years; that on the morning of May 21st, 1913 he 
went to Premises 1400 Carrolburg Street, Southwest, arriving there 
at. about one o’clock in the morning. That he “pulled” the patrol 
box at First and Canal Streets and was told to wait there and Lieut, 
(’onion came in the patrol wagon and carried him to Carrolburg 
Street, that Officer McGraw was there; that “After we arrived at 
1400 Carrolburg Street, why Lieut. Dunigan told me to go to the 
back of the house. I went to the back with Officer Waller and Officer 
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McGraw. Shortly after we got to the haek I heard some shots in 
the house, and the bullets were coming out the baek window where 
we were. Shortly afterwards this man jumped out in the back yard 
of 1400 Carrolburg Street, and 1 emptied my gun at him, and 

31 I think Offieer Waller did his too;” that the witness had a 32 
calibre Colt gun; that when the first shooting oceur-ed he was 

standing in the rear of 1400 Carrolburg Street, that he heard several 
shots fired in the house; that it was just about a minute between the 
time the first shots were fired “because as soon as he (Copeland) shot, 
as soon as he eommenee shooting, as soon as he got the window 
broke out, he jumped out in the backyard and then I commenced 
shooting at him myself;” that the defendant jumped out of the rear 
window, came all the way up to the fence and then went back into 
the building; that “we couldn't get over it where we were, and we 
couldn’t get out;” that after witness went into the house; that “I 
came around after I emptied my gun—I only had five shells in my 
gun, and I came around, and Lieut. Conlon was on the north side 
of the house, on the O Street side, and I asked him if he had any 
extra shells and he said he didn’t. And someone at that time said 
that Lieut. Dunigan was hurt in the house. I ran around front, 
myself, and two or three others officers ran around front and went 
in the house. Lieut. Dunigan was lying on his stomach. We turned 
him over, and got a stretcher. I picked his gun up and put his 
gun in my pocket. We got a stretcher, and I went to the hospital 
with Lieut. Dunigan—myself and Officer Davis and one or two other 
officers;” that Dunigan’s condition was such that the witness thought 
he was dead; that he had a 32 caliber Smith and Wesson; that five 
shells were loaded and one empty shell were in the gun. 

Whereupon George K. Dazey was called by the United States 
to maintain the issues upon its part joined and testified in substance 
as follows: That he now lives in Santa Monica, California; 

32 that on May 21st, 1918 he was an interne at the Casually 
Hospital in Washington, D. C., that he has been engaged in 

the practice of medicine for about six years; that on the early morn¬ 
ing of that date he went to 1400 Carrolburg Street in the ambulance 
of that hospital; that with the assistance of some of the officers he 
placed the defendant in the ambulance and took him to the hospital 
where the witness treated his wounds and looked after him; that on 
the way to the hospital the defendant did not make any statement 
directlv to the witness; that he made no statement directlv to the 
witness; that “He just lay rather quiet in the ambulance; he was 
bleeding from several wounds. I saw that the hemorrhage was not 
sufficient to require immediate treatment. And he just pointed to 
the men rather weakly in the ambulance, and said those were brave 
men, and nobody else came—rather incoherent statements; just, just 
they were brave men; something to that effect;” that witness dressed 
defendant’s wounds once or twice daily until he was taken to the 
Washington Asylum Hospital, a period of a week or ten days; that 
he was not unconscious at anv time while under his observation. 
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Whereupon, C. H. Sehultze was called as a witness by the United 
States to further maintain the issues upon its part joined and testi¬ 
fied in substance as follows: That he has been a practicing physician 
for one year; that on May 21st, 1918 he was an interne at Casualty 
Hospital, Washington, D. C.; that on that morning he went to 76 
Eye Street, Northwest; that he saw two dead men in the hallway of 
the first floor of that house; that this was after midnight; that later 
on the same night he saw Lieut. Dunigan when he was 
33 . brought into the hospital; that when brought in he was still 

breathing; that he was present when Dunigan died; that he 
treated the defendant; that “I was there when we were all treating 
him; two or'three of us were treating him.” 

Whereupon, Wayon H. Niles, a witness called by the United States 
to further maintain the issue upon its part joined testified in sub¬ 
stance as follows: That he lives in Chicago, Ill., that on May 21st, 
1918 he was construction superintendent for the Austin Company 
at Indian Head, Maryland, that on that morning he in company 
with Officer Conrad and McPharland went to a house on Eve Street, 
northeast, Washington, D. C., that the other two got out of the auto¬ 
mobile and he drove to the next corner and turned around “so I 
could stop right in front of this house;” whereupon witness was 
asked: 


By Mr. Emerson: 

Q. Well, proceed from that point, please. 

To which question the defendant by his counsel then and there 
objected and the following colloquy was had: 

Mr. Gaskins: I take it he is going to testify as to what he saw hap¬ 
pen at this first house. The object of all this testimony is, of course, 

to prove that the officers had a right to make this fresh pursuit- 

The Court: And to show motive. 

Mr. Gaskins: And unless he is going to connect it up by showing 
that he told Officer Dunigan, or put it where Officer Dunigan got it, 
of course, I will have to object. 

The Court: As showing the motive on the part of the defendant 
also. 

34 Mr, Emerson: Motive does not depend upon what Lieut. 

Dunigan had in his mind; it was what was in the defendant’s 

mind. 

Mr. Gaskins: But for Dunigan to go there and attempt to make 
the arrest- 

The Court: That is one question, and the other question is the 
motive of the defendant in shooting. 

Mr. Gaskins: Of course I have the right to object to it unless it is 
offered—whichever specific ground it is offered on. If it is not 
offered to justify Lieut. Dunigan but simply offered to prove Cope¬ 
land’s state of mind, then it would be admissible for that purpose. 
The Court: On which ground do you offer it, Mr. Emerson? 
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Mr. Emerson: On both, if your Honor please. I submit it is per¬ 
fectly competent testimony and 1 am entitled to show it. 

The Court : I think so. 

Mr. Gaskins: 1 object to it if it is offered on both grounds. 

The Court: I cannot tell until I hear the testimony whether it is 
competent on both. That is a matter to be taken up in the charge 
of the jury. 

Mr. Gaskins: I want to reserve my exceptions, while I am here. 
T do not want to be continually jumping to my feet, I think it is 
understood to what line of testimony my objection goes. 

The Court: That applies to all testimony of this witness as to this 
matter. You had better renew it, though, as to any subsequent 
testimony. You take and exception, I take it? 

A. I had been standing on the parking strip a very short 

35 time when I heard two reports w r hich sounded like the report 
of a revolver, on the inside of the house. 

Q. This same house in which Conrad and McParland had 
previously gone? A. It sounded like it came from that house; yes, 
sir. Shortly after the two reports some person started to come out 
one of the front windows, started climbing out the window. It was 
a window that was up quite a distance from the ground. I hollored, 
“Get back there,” and whoever the person was he went back. I 
didn’t see any more come out of the house, and I stood there a few 
minutes, and some police officers came up and asked me what the 
trouble was, and I told them I had heard some shooting in the house. 
So they went in the house, and as they opened the door, why, the 
two men lay dead on the floor in the hallway. The witness further 
testified that when the man got out of the window he shot in his 
(witness’) direction; that while he was still standing behind his 
automobile the officers came up and went into the house; that they 
left and went to No. 6 police station; that afterwards they went to 
1400 Carrolburg Street; that; “Well, there was a number of officers 
came up in the patrol wagon, and they surrounded this house and 
there was some little talk about going in and searching the place, 
I believe, or something of that nature. Finally there was some of 
them went in, and soon in, and soon after that there was quite a 
little shooting and several shots fired, and it seemed like Copeland 
had started to, or did come out of a window, or something.” 

36 Upon cross-examination: 

That the Austin Company used to have an office in Washington 
near the Navy Yard; that he didn’t know how long it had been dis¬ 
continued; that Copeland had been working at Indian Head under 
the witness’ supervision; that McParland was traffic superintendent 
under witness: that he and McParland left Indian Head the evening 
of the shooting at about eight o’clock; that they had been to La Plata 
that day in connection with a case against a man named Mason; that 
they came to Washington that night to get the defendant as a wit¬ 
ness in the case in La Plata the next day; that they got to Washing¬ 
ton between ten and eleven o’clock at night; that they stopped at 
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No. 2 Police Station; that in company with the officer they got to 
Copeland’s house at about twelve, midnight; that he had seen Cope¬ 
land at some place on another quarter of the city; that when the man 
came to the window it was too dark to identify him; that there were 
electric lights but he couldn’t identify him because of the distance. 

Whereupon to further maintain the issue upon its part joined the 
United States called as witness, John Sesco, who testified in sub¬ 
stance as follows: That he lives at 76 Eye Street, Northeast; that he 
was at home on the night of May 21st, 1918; that he saw Copeland 
when he came home that evening sitting on the bench; in the front 
of the house; that “they came and told me some one was dead;” that 
the only thing that he heard that night was the shooting; that he 
“reckoned” he heard the sound of a pistol; that he heard two 

37 shots fired; that he guessed it was half past one; that he was 
back in the kitchen alone. 

Whereupon to further maintain the issue upon its part joined the 
United States produced as a witness, Edward Yates, who testified in 
substance as follows: That he lived at 76 Eye Street, Northeast; that 
on the early morning of May 21st, 1918, he was awakened by the 
sound of a pistol shots in the house; that he and a man named 
Charlie Davis went to the Union Station to get the police; that about 
half an hour later he came back to the house and saw two dead 
bodies lying there in the hallway; that he heard two shots; that the 
first shot waked him up. 

Whereupon to further maintain the issue upon its part joined, 
the United States called as a witness Clara Yates, who testified in 
substance as follows: That on the morning of May 21st, 1918 she 
lived at 76 Eye Street, Northeast, with her husband Edward Yates; 
that Herbert Copeland occupied the front room on the first floor 
above the basement; that the door to his room was about two steps 
from the street door; that in the hall facing the door Copeland’s 
room there was a hall rack; that the hall was about two yards wide; 
that on the morning of May 21st, 1918, the shooting awakened her; 
that she occupied the back room upstairs; that when she came down 
she saw the officers lying in the hall; that she didn’t notice whether 
either of them had on uniform. 

Whereupon Rose Rombert was called as a witness to maintain 
the issues by the United States joined and testified in sub- 

38 stance as follows: That on the morning of May 21st, 1918 she 
lived at 76 Eye Street, Northeast; that the house was a base¬ 
ment house and Copeland at that time with his wife occupied the 
front room on the first floor; that there was a hallrack in the front 
of Copeland’s door; that about twelve o’clock that night she heard 
one shot ; that later on she saw the bodies of two men lying in the 
hallway in front of Copeland’s door ; that one of them “kind of had 
his back to the door; that she didn’t remember which way the other 
one was lying. 



24 HERMAN L. COPELAND, ETC., VS. THE UNITED STATES. 

Whereupon Gertrude Sesco was called as a witness by the United 
States and testified in substance as follows: That she lived in the back 
room on the second floor of 76 Eye Street, Northeast on the morning 
of May 21st, 1918; that she heard two or three shots and ran down 
stairs and screamed; that she saw the two men lying in the hallway, 
one with his feet pointing toward the front door; that she didn’t see 
Copeland that day nor that night. 

Whereupon to further maintain the issue upon its part joined the 
United States called as a witness Jeannette Richards, who testified 
in substance as follows: That on May 21st, 1918 she lived at 76 Eye 
Street, Northeast ; that on that day Copeland had been living at 76 
Eye Street with his wife for about six months; that she stayed in the 
back parlor, next to him; that there were two windows facing from 
Copeland’s room out onto Eye Street; that she was sitting on the 
front porch two men, one in police uniform and one in light gray 
clothes came up and asked for Copeland; that they stood in the hall 
and waited a while and that while they were standing there 

39 she heard two shots fired and saw two men fall; that she then 
went and called her mother; that the men called Copeland by 

his name; that she didn’t hear what else they said; that the police¬ 
man had his stick in his hand; that the door of Copeland’s room 
opened but she didn’t hear any response from inside; that the men 
were there a good while; she couldn’t say how long; that the men 
were standing in front of the hat rack; that she heard the key turn 
in the door; that when the kev in the lock was turned the men 
moved towards the door; that the policeman had nothing in his 
hand but his stick; that she only heard one shot; that at the time the 
shots were fired she didn’t hear the men say anything, but that after 
she went to the basement she heard one of them say, “O, my God, I 
am shot below my heart.” 

40 Upon cross-examination: 

That she was sitting on the steps when the officer and the other 
gentlemen — up; that she knew exactly what time it was because she 
had just come out of the house and had noticed the clock before she 
went to the front; that she came up from the basement by the steps in¬ 
side the house; that her mother, Mrs. Sesco, was in bed asleep; that 
witness knew she was asleep although she did not go in her room at 
that time; that she did not say anything to her mother when she 
came up; that the gentlemen/ came up about twelve o’clock; that she 
had seen Copeland and his wife come; that when the officers came she 
went to her mother’s room and called her; that she said “mother, 
there is some gentlemen to see Mr. Copeland;” that her mother said 
nothing/ that her mother said nothing to her about asking the gen¬ 
tleman with the pepper and salt suit to go away; that after the first 
pistol shot she and her mother ran down into the basement; that 
nothing was said it was all so sudden. 

Whereupon to further maintain the issue upon its part joined the 
United States produced as a witness Fred Sandberg, who testified in 
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substance that he was a detective sergeant, detailed as police pho¬ 
tographer, and that he knew Lieut. Dunigan, that Dunigan was a lit¬ 
tle over six feet tall and and weighed about 210 pounds; that he made 
the photograph marked “Government’s Exhibit No. 2” which was 
admitted in evidence’ and showed the outside of 1400 Carrolburg 
Street, Southwest. 

Whereupon the counsel for the United States announced that he 
had no further testimony to offer and thereupon the defendant by his 
counsel moved the Court to instruct the jury to return a verdict of not 
guilty. This motion, the Court, after argument overruled, to which 
ruling the defendant by his counsel then and there duly excepted and 
the Court noted said exception upon the minutes. Whereupon the 
defendant by his counsel announced that he had no testimony to 
offer. 

41 Whereupon the defendant offered, among others, the fol¬ 

lowing prayers, each of which was refused and an exception to 
the refusal of each prayer noted by defendant. 


Defendant's Prayer No. 1. 


You Eire instructed upon all the evidence to return a verdict of Not 
Guilty. 


II. 


You are instructed that there is no evidence of malice aforethought 
in this case and that you cannot legally convict the defendant of mur¬ 
der in any degree. 


III. 


You are instructed that there is no evidence of premeditation and 
deliberation in this case sufficient to support a verdict of guilty of 
murder in the first degree. 


IV. 

If you believe from the evidence that the defendant in endeavoring 
to escape arrest fired the fatal shot, without purpose to kill the de¬ 
ceased, but with reckless and w^anton disregard of the life of others 
including the deceased, you are instructed that he is guilty of murder 
in the second degree. 

Thereafter the cause w r as argued by counsel for the respective 
parties and in the course of his closing argument the learned attorney 
for the United States among other things said, “I don’t w r ant you to 
believe that Copeland is callous.” Why, gentlemen of the jury— 
callous? What does he mean by “callous”? If Copeland had a gun 
right now, gentlemen of the jury, I submit to you he would not Hesi¬ 
tate to kill everyone of you twelve men- 


4—4133a 
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42 In the course of the argument made to the Jury by counsel 
for the defendant, counsel for the defendant had stated: 

“Mr. Johnson: Yes; and in approaching a matter of the delicacy 
of this case—This is a delicate situation. We had just as well come 
up here and meet the issue as it really is. It is a delicate one. We 
do not want you to believe that Copeland feels absolutely callous, that 
he is glorying in anything that has happened. No. Regretting it, 
tearfully. Regretting it, regretting the necessity that was put upon 
him to keep his rights under the law, being taken away from him. 
That is right.” 

43 Whereupon the defendant offered, among others, the follow¬ 
ing prayers: 


Defendant's Prayer No. 1. 


You are instructed upon all the evidence to return a verdict of Not 
Guilty. 


II. 


You are instructed that there is no evidence of malice aforethought 
in this case that you cannot legally convict the defendant of murder 
in any degree. 

III. 

You are instructed that there is no evidence of premeditation and 
deliberation in this case sufficient to support a verdict of guilty of 
murder in the first degree. 

IV. 

If you believe from the evidence that the defendant in endeavoring 
to escape arrest fired the fatal shot, without purpose to kill the de¬ 
ceased, but with a reckless and wanton disregard of the life of others 
including the deceased, you are instructed that he is guilty of murder 
in the second decree. 

Thereafter the cause was argued by counsel for the respective 
parties and in the course of his closing argument the learned attorney 
for the United States among other things said, “I don’t want 
you to believe that Copeland in callous.” Why, gentlemen of the 
jury—callous? What does he mean by “callous?” If Copeland had 
a gun right now, gentlemen of the jury, I submit to you he would not 
hesitate to kill everyone of you twelve men- 

44 Mr. Gaskins: If your Honor please, I submit this is a 
highly improper argument. It is absolutely based on nothing 
in the case. It is so improper, in my opinion, that I do not think I 
have a light to gamble on the results, and I ask that a juror be with¬ 
drawn. 
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The Court: I refuse your motion. But I do not recall any testi¬ 
mony in the case to justify either the argument or the other. As to 
the testimony in the case on that question. 

Mr. Gaskins: If your Honor please, I submit that Colonel John¬ 
son’s argument was based fairly on the testimony. The testimony is 
that the defendant said to Beckley, in his confession, that when he 
got down there he was excited. I will read it to your Honor, if neces¬ 
sary. 

The Court: I will let the jury determine that. As to the other 
question, I do not think it is a question of what the defendant might 
do; it is a question of what the defendant did. 

Mr. Emerson: I was merely replying to counsel’s argument if your 
Honor please. 

The Court: I think you may disregard that argument. 

Mr. Gaskins: I will reserve my exception, if your Honor please. 

The Court: Very well. 

After the cause had been argued the Court charged the jury as fol¬ 
lows: 

The Court (Mr. Justice Bailey): Gentlemen of the jury, the de¬ 
fendant here, Herman L. Copeland, or Herbert L. Copeland, has been 
indicted for murder in the first degree, for the killing of one David T. 

Dunigan in the District of Columbia. 

45 Under the law of the District of Columbia murder may 
be in the first degree or the second degree. Murder in the 
first degree, as far as regards this case, is the killing of another 
human being purposely, willfully and with deliberate and pre¬ 
meditated malice. Murder in the second degree is the killing of 
another human being with malice aforethought. 

In the case of this nature there are four possible verdicts open to 
you; murder in the first degree, or guilty as indicted, for the de¬ 
fendant in this case has been indicted for that degree of murder; 
or you may return a verdict, if the fact so justify, of murder in the 
second degree; or you may return a verdict of manslaughter, or a 
verdict of not guilty, as the case may be. There will be four ver¬ 
dicts, all of which must be considered by you when you deliberate 
on your verdict. 

Murder in the first degree, as I have said, is the killing of a hu¬ 
man being purposely, wilfully and of deliberate and premeditated 
malice. Murder in the second degree is the killing of a human be¬ 
ing with malice aforethought. The word “malice” is used in both 
the definition of murder in the first degree and murder in the second 
degree. In our ordinary conception of the term “malice” we usually 
consider that it means hatred or ill-will towards another. In the 
law the meaning of “malice” does not include that feeling of hatred 
or ill-will, but it also includes that state of the mind which prompts 
a person to the conscious violation of the law. to intentionally com¬ 
mit some act against the right of another. Like anv other fact, it 
may be proved by direct proof, or it may be implied from the cir¬ 
cumstances of the killing. For example, if one shoots another with 
a revolver, causing his death, unlawfully, the very use of that weapon 
is a fact upon which the jury may infer the presence of malice in 
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the fact of the person who does the killing. It may infer it as a 
fact, hut not as a matter of law, from the fact of the use of a deadly 
weapon. 

46 It does not mean that that is a conclusive presumption or 
inference, but it is a circumstances from which the jury may 

infer malice. 

As to murder in the first degree, it is not only necessary for the 
Government to show malice, but deliberate and premeditated malice. 
You cannot infer that degree of malice, or that character of malice, 
from the use of a deadly weapon alone, but there must be some 
proof of facts or circumstances showing deliberate and premeditated 
malice. It is not necessary that the malice should exist for any 
considerable length of time in order for it to be deliberate and pre¬ 
meditated, but it must exist before the act and it must exist for a 
sufficient time before the act for the party to have time to con¬ 
sider and deliberate upon the act. As I have said, though, the 
law fixes no specific time; it depends upon the circumstances, the 
individual, and any other fact which may be produced before you. 

As to malice aforethought, with reference to the definition of 
second degree murder, it is not necessary that that malice should 
exist for any appreciable time before the act. It is sufficient that 
malice prompted the act, and the use of the word “aforethought” 
merely means that it must exist l>efore the act, but only sufficiently, 
under the law, to prompt the act. 

There is another offense to which I have referred, the offense of 
manslaughter. Manslaughter is the unlawful killing of another 
without malice, in the heat of passion, or sudden blood, as it is 
phrased, and upon adequate provocation. As to that provocation 
I shall refer later. That is one of the possible verdicts which you 
may render in this case. 

In this case there is involved the question of the right of an 
officer of the law, a police officer, to make an arrest. If an officer 
has reasonable grounds to believe that a felony has been committed, 
he has a right in making that arrest to use all means that an* 

47 necessary to effect the arrest. If he is resisted, or if the felon 
flees he has the right, if necessary, to kill the felon to over¬ 
come his resistance or to stop him in his flight. He has no right, 
however, to use more force than is necessary to effect the arrest. 
But as I have said, in order to effect the arrest it is his duty to do 
so and to use whatever means are necessary to effect it. 

In this case if you find that the officer, Dunigan, had reasonable 
grounds to believe that Copeland, the defendant here, had com¬ 
mitted a felony, then he had the right to pursue him and to effect 
his arrest. He had the right to break in any house in which Cope¬ 
land had taken refuge. He had the right to use force if he was 
resisted, only, however, the necessary force to effect the arrest. If 
he went in the house and resistance was offered, he had no right 
himself to kill. If on the other hand, he went in the house intend¬ 
ing to make a peaceful arrest and not showing hv his act any at¬ 
tempt to do other than to use only the necessary force, then the de- 
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fendant had no right to resist him, and if the defendant did shoot 
him at that time and killed him the defendant would be guilty. 

The defendant in this case, through his counsel, claims that he 
acted in self defense. 

Self defense ordinarily means this: If a man is assaulted, if he is 
threatened with danger, if he has reasonable grounds to believe and 
honestly believe that he is in danger of death or great bodily harm 
at the hands of another he may repel force with force, even to the 
extent of taking the life of the aggressor; and if he so does, then 
the killing is not merely a defense—rather, it does not mitigate the 
offense, but it is an absolute defense and he has committed no crime. 

So in this case, of the defendant, Copeland, knew that Dunigan 
—or if he believed that Dunigan was an officer of the law attempt¬ 
ing to make and an arrest for a supposed felony, then Copeland 
had no right to resist the arrest unless Dunigan used more 

48 force than was necessary. If Dunigan did, and Copeland 
believed that he was in danger of death or great bodily harm, 

then he had the right himself to repel the attack by force; but if 
he did not, then he had no right to forcibly resist an arrest if he 
himself brought about the necessity. If Copeland at that time, un¬ 
der those circumstances, made a threat—I mean, by act—to resist 
arrest, then the officer was justified in supposing that he would do it, 
and the act under the circumstances would not be justifiable even 
on the plea of self defense. 

If Copeland had no knowledge that Dunigan was an officer of the 
law, if he believed that Dunigan was making an illegal arrest, then 
he had the right to resist that arrest to any extent necessary to pro¬ 
tect himself from death or bodily harm. 

If he believed that the officer was making an illegal arrest and 
that Dunigan w r as not an officer, then there will come in the ques¬ 
tion whether he used more force than was necessary. The law is 
that if a man resist a lawful arrest and a killing takes place, either 
purposely or accidentally, if the officer is killed even accidentally 
then the law presumes malice, and the defendant is guilty of murder 
in the second degree. 

If the arrest is unlawful and the defendant, in the heat of blood 
produced by the conflict, suddenly fires, then his offense would not 
be murder, but manslaughter. And that would be the case even if 
the defendant was not acting in self defense. In other words al¬ 
though not acting in self defense, yet if the killing was done in re¬ 
sisting what the defendant thought was an unlawful arrest, and 
done in the heat of passion provoked by the assault of the officer, 
then he would not be guilty of murder, but of manslaughter. 

Also, gentlemen, if you find that the defendant fired the fatal 
shot without purpose to kill the deceased, but with a reckless and 
wanton disregard of the life of others, including the deceased, you 
are instnicted that he is guilty of murder in the second de- 

49 gree. That is, apart from the question of self defense, he 
could not be convicted under those circumstances, of any 

50 other offense higher than murder in the second degree. 

There has been introduced in this case, apart from the evi- 
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donee ns to what happened on Carrolburg Street, evidence as to a 
previous killing on 1 Street. That evidence has been admitted for 
two reasons: The first reason, to show whether or not Officer Dunigan 
and his associates had reasonably ground to believe that a felony had 
been committed; and secondly, to show the motive that the defend¬ 
ant had in the killing at Carrolburg Street. 

Now. you cannot use this evidence for any other purpose, and you 
should be very careful about this. It is very natural for a man to 
feel that if a man has killed two men, and kills another, that he must 
have done the killing wrongfully. But that is not the question for 
you to determine. You are simply to determine the issues as to the 
killing on Carrolburg Street, and you should carefully refrain from 
allowing any prejudice, and feeling about any other killing to have 
any weight with you in determining the fact of that killing, except 
for the two purposes which I have mentioned. 

As in every criminal case, the defendant is presumed to be inno¬ 
cent. and this presumption of innocence attends him until you have 
rendered vour verdict. He has been indicted, but the indictment is 
no proof of guilt; it is only the charge which the Government has 
made against him. 

The burden is upon the Government to prove every fact necessary 
to the guilt of the defendant beyond a reasonable doubt. As I have 
charged you in other eases, a reasonable doubt is not a mere guess 
or a surmise or a possibility that the defendant may not be guilty, 
but it is a doubt which vou as reasonable men, after full and careful 
consideration of the evidence, may have as to the guilt of the de¬ 
fendant. If after such consideration you fcel that you have an abid¬ 
ing conviction of the guilt of the defendant, then you have no rea¬ 
sonable doubt and your verdict should be guilty. If there is any 
reasonable hypothesis of the facts consistent with the innocence of the 
defendant, your verdict should be not guilty. 

51 Gentlemen of the jury, in all cases it is important for you 

to deliberate carefully. Ordinary cases involve only the im¬ 
prisonment of a man. the deprivation of hiss liberty—and that is a 
thing—which is not lightly to be passed upon—but in a case of this 
nature you must remember that a human life depends upon your 
decision. On the one hand it is important that the law should be 
enforced; on the other hand, it is more important that no innocent 
man should be furnished. So when you retire to your jury room I 
shall ask you not to pass upon his case hastily, but to consider it 
carefully, to listen to one another’s discussion—one may remember 
one piece of evidence that another may have forgotten or over¬ 
looked—and thoroughly consider all the evidence in the case. 

As I have said at the beginning, there are four verdicts, which are 
possible under this indictment; Guilty as indicted, which is guilty of 
murder in the first degree; guilty of murder in the second degree; 
guilty of manslaughter and Not Guilty. 

Do you wish any other instructions? 

Mr. Gaskins: No your Honor. I only renew my exception at this 
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time. I except to that part of your Honor’s charge that allows them 
to consider the I Street matter as bearing on the Motive. 

The Court: Very well; is there anything that I have overlooked? 
Mr. Gaskins: No, sir; not at all. 

Thereafter the jury retired to consider its verdict. The foregoing 
is the substance of all the testimony. All the exceptions hereinafter 
referred to were noted on the minutes of the court as thev were 
severally taken, and the defendant prays the Court to sign and seal 
this his bill of exceptions, to have the same force and effect as if the 
rulings herein contained were set out in separate bills of exceptions 
and to make this bill of exceptions a part of the record in this cause, 
which is accordingly done this 12 day of February, 1924, 

52 now for then. 

JENNINGS BAILEY, 

Justice. 

53 [Endorsed]: Criminal No. 33,847. United States v. Her¬ 
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STATEMENT OF THE CASE 

Prior to May 21, 1918, the appellant, Herbert L. 
Copeland, hereinafter referred to as the defendant, had 
been working at Indian Head, Maryland, for the Austin 
Company. The witness Niles was construction superin¬ 
tendent for said company (Ree., p. 22),. and one Mc- 
Parland was traffic superintendent (Rec., p. 22). Cope¬ 
land had been working under the supervision of Niles 
(Rec., p. 22). Copeland had come to Washington to 
visit his wife. 
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In the meantime a certain case had arisen in La Plata, 
Maryland, against one Mason, in which Copeland was 
needed as witness. So on that night Niles and McPar- 
land came to Washington to get the defendant as a wit¬ 
ness. Arriving some time between ten and eleven 
o’clock, they went to No. 6 Police Station, and procuring 
the assistance of Police Officer Conrad, they proceeded 
to Copeland’s house, arriving there about midnight 
(Rec., pp. 22-23). Niles, in whose automobile the trip 
was made, parked his car across the street and stood 
on the parking strip while McParland and the officer, 
Conrad, went into the house after Copeland (Rec., p. 22). 
Shortly thereafter Niles “heard two reports, which 
sounded like the report of a revolver, on the inside of 
the house.” Then some one started to climb out of the 
window. Niles says he shouted at the person to get back 
and that he saw nothing beyond this until after the 
officers came up, when they all went into the house and 
saw the bodies of McParland and Conrad lying dead on 
the floor of the hallway (Rec., p. 22). 

Jeannette Richards testified as follows: that on May 
21, 1918, she lived at 76 I Street, Northeast; that on that 
day Copeland had been living at 76 I Street with his 
wife for about six months; that she stayed in the back 
parlor, next to him; that there were two windows facing 
from Copeland’s room out onto I Street; that she was 
sitting on the front porch when two men, one in police 
uniform and one in light gray clothes, came up and asked 
for Copeland; that they stood in the hall and waited a 
while and that while they were standing there she heard 
two shots fired and saw two men fall; that she then went 
and called her mother; that the men called Copeland by 
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his name; that she did not hear what else they said; 
that the policeman had his stick in his hand; that the 
door of Copeland's room opened but she did not hear 
any response from inside; that the men were there a 
good while; that she could not say how long; that the 
men were standing in front of the hat rack; that she 
heard the key turn in the door; that when the key in the 
lock was turned the men moved towards the door; that 
the policeman had nothing in his hand but his stick; 
that she only heard one shot; that at the time the shots 
were fired she did not hear the men say anything, but 
that after she went to the basement she heard one of them 
say, “O my God, I am shot below the heart.” (Rec. p. 24). 

The testimony of other witnesses living at the house 
was about the same, and was corroborated by that of the 
officers who came in later. 

Copeland then made his way to 1400 Carrolburg 
Street, where his half brother, the witness Arthur 
Barnes, lived with his wife and their seven children. 
In the meanwhile, the deceased, Lieut. David T. Dunigan, 
together with a large number of other officers, having 
received from Copeland's wife information that led them 
to believe that he, Copeland, had taken refuge at the 
Carrolburg Street house, surrounded the house. Cope¬ 
land was now in the front room of the house telling to his 
half brother what had happened, when the woman looked 
under the window shade and said, “Lord, here is some¬ 
body now; I believe it is them'' (Rec., p. 12). Copeland 
got up and started back toward the rear of the house. 
A lamp which was sitting on a machine in the room 
where these people were talking was suddenly extin¬ 
guished, but by whom does not appear in the evidence. 
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Dunigan and the witness Beckley, a detective sergeant, 
had rushed to the front door, broken it open, and rushed 
into the house (Rec., p. 8, testimony of Beckley; and p. 
12, testimony of Barnes). Dunigan, who was in the 
lead, suddenly cried, “I am shot in the leg; get that man.” 
Dunigan's cry had been immediately preceded by two 
shots which came very close together, with the first 
seeming to Beckley much louder than the second. The 
eye-witnesses, Beckley and Barnes, did not differ mate¬ 
rially in their testimony (Rec., pp. 8-11). 

Copeland tried to escape through the back yard, 
but was met at the rear door with a fusilade and driven 
back into the house, where he hid under a bed in the rear 
room until found by the officers. Copeland, desperately 
wounded, was taken to the Casualty Hospital, where he 
made a statement to Beckley, which we reproduce in 
Beckley's words as follows: that between four and six 
a.m., May 29th, at the Casualty Hospital, when nobody 
was present but Beckley and the defendant, the former 
asked the latter why the shooting occurred and the de¬ 
fendant gave him a statement which he, Beckley, reduced 
to writing to the effect that on the night of the shooting 
the sheriff of Indian Head, Maryland, “wanted him to 
go down there with him in his auto, and he said, ‘All 
right; I will go/ and he went into the room to get on his 
clothes, and he said he knocked at the door again, and 
his wife went there, and his wife said, ‘Oh Lord, there 
is an officer/ He said to his wife, ‘Don't get excited.' 
He says, ‘They can't do any more than subpoena me down 
to Indian Head/ and he went in and shut the door. He 
said his wife couldn't find a match; he had to put his 
clothes on in the dark room. He knocked at the door 
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again, and he says he went to the door, and the sheriff 
said, ‘You black son of a bitch, why don't you hurry up 
and get on your clothes.' He says, ‘All right,' and he 
says, the officer said—he went back into the room, and 
he said to the officer, ‘I will go to the station house.' 
He said the officer said, ‘No; you black son of a bitch; 
I don't need you, but you are going to Indian Head with 
the sheriff.' He said at that time they clinched, and he 
shot both the officer and the sheriff, and he jumped out 
of the front window and went to 1400 Carrolburg Street, 
and he explained the situation to his brother.'' 


ARGUMENT 

Assignment of Errors 1, 2, 4, 10 

This unfortunate tragedy painfully illustrates the 
growing tendency of law officers to forget that in the 
exercise of their authority they are not themselves above 
the law, and that citizens, even those suspected of crime, 
have some rights that they are bo'und to respect. 

McParland and Niles had no authority to compel 
Copeland to go with them to Indian Head as a witness, 
and it needs no citation of authority to demonstrate that 
when Police Officer Conrad went with them to help en¬ 
force from Copeland obedience to their unlawful demand, 
he was participating in an attempted kidnapping which 
he should rather have been there to prevent. Because 
they needed Copeland in Maryland “the next day” they 
decided to kidnap him rather than- to follow the process 
of the law, which was too slow for their ends. Cope- 
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land was, therefore, guilty of no crime in defending him¬ 
self, even to the extent of taking life, against this un¬ 
lawful invasion of the sanctity of his home. 

Hence, just how that which had occurred at the 
I Street house can bear on any “motive” of Cope¬ 
land in killing Dunigan, we are at a loss to understand. 
That Copeland had caused the death of Conrad and Mc- 
Parland is, and at the trial was, admitted. That he was 
fleeing from expected pursuit is as freely conceded. The 
fact that he had killed these men, of course, was present 
in his mind at the Carrolburg Street house, and it moti¬ 
vated whatever he might have wanted to do there; but 
the details of the death of Conrad and McParland could 
have no legitimate bearing upon the issue involved in 
the indictment for the alleged murder of Dunigan. Did 
the position of the bodies of Conrad and McParland 
some time after Copeland had fled that house prove any¬ 
thing as to Copeland’s state of mind at Carrolburg 
Street? Obviously not. It was highly prejudicial er¬ 
ror to admit that testimony. It must have tended to 
influence the minds of the jury. The learned trial jus¬ 
tice recognized this when he said,— 

“There has been introduced in this case, apart 
from the evidence as to what happened on Carrol¬ 
burg Street, evidence as to a previous killing on I 
Street. That evidence has been admitted for two 
reasons: The first reason, to show whether or not 
Officer Dunigan and his associates had reasonable 
ground to believe that a felony had been committed; 
and secondly, to show the motive that the defend¬ 
ant had in the killing at Carrolburg Street. 

“Now, you cannot use this evidence for any other 
purpose, and you should be very careful about this. 
It is very natural for a man to feel that if a man 
has killed two men, and kills another, that he must 
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have done the killing wrongfully. But that is not 
the question for you to determine. You are simply 
to determine the issues as to the killing on Carrol- 
burg Street, and you should carefully refrain from 
allowing any prejudice, and feeling about any other 
killing to have any weight with you in determining 
the fact of that killing except for the two purposes 
which I have mentioned.” (Rec., pp. 29-30.) 

But we submit that this language itself shows that 
the evidence should have been confined at least to the 
actual facts of the killing of Conrad and McParland. 
The prejudicial tendency of this testimony was greatly 
heightened by the style of argument adopted by the 
learned prosecutor, hereinafter considered. Further¬ 
more, the defendant was trying to escape, to run away. 
That was his motive. It is beyond dispute. Whatever 
“motive” he may have had in killing Dunigan per force 
engendered itself in his brain after Dunigan appeared 
on the scene. How could the tragedy at the I Street 
house give him a motive to slay Dunigan? What could 
the jury have understood such a use of the term “motive” 
to be, except that it meant that they might consider 
whether or not the facts referred to showed Copeland to 
be a bloodthirsty demon, slaying from general malevo¬ 
lence? 


Assignment of Error 8 

For unless he was actuated by such malevolence he 
could not in this case, in any view of it, be guilty of mur¬ 
der in the first degree. 

The suddenness of the attack gave no time for that 
deliberation and premeditation requisite to constitute 
murder in the first degree, and all the evidence demon¬ 
strates beyond any reasonable doubt that Copeland's 
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intention up to the time that Dunigan broke through the 
door was to seek some sort of safety in flight. We submit 
that there was no evidence in this case upon which to 
submit to the jury the charge of murder in the first 
degree. 


Assignment of Errors 11 and 12 

In this situation it must be apparent how highly 
prejudicial were the remarks of the district attorney, 
of which we have complained (Rec., p. 3). His dramatic 
declaration that, “If Copeland had a gun right now, 
gentlemen of the jury, I submit to you that he would 
not hesitate to kill every one of you twelve men,” was 
calculated to arouse their resentment and to lead them 
to consider rather the number than the cause of the homi¬ 
cides attributed to the defendant. It was based on 
nothing in the testimony, and virtually pictured Cope¬ 
land as a man who should be removed from society on 
general principles rather than on the merits of the par¬ 
ticular homicide with which he is charged. The ques¬ 
tion of whether or not such argument and conduct on the 
part of the prosecutor is cured by an admonition of the 
Court to the jury to disregard it, must depend on the 
facts of each particular case in a large measure, and we 
submit that the mere narration of the occurrences of 
that fatal night were such as to lead the minds of 
the jury into a position where such argumentum ad 
hominem would literally destroy all the efforts of the 
learned trial justice to keep this case within the bounds 
prescribed for an orderly legal investigation of the is¬ 
sues made by the indictment and plea. 

“It does not make any difference how guilty a 


9 


man is, he ought to be tried in a fair and impartial 
manner and according to law. Prosecuting attor¬ 
neys are not charged with the duty of securing con¬ 
victions by improper methods. They should see 
that substantial justice is meted out in the manner 
provided by law, and no conviction should be sought 
or demanded unless it can be had by compliance 
with the safeguards and rules established to pre¬ 
vent oppression.” (Gelts vs. State, 7 Okla. Cr., 734.) 

The above language was quoted with approval in 
Haaga vs. State (10 Okla. Cr. 9, et 11 and 12), where the 
court said further,— 

“The doctrine of harmless error will become in¬ 
tolerable if absolute fairness is not accorded the de¬ 
fendant upon trial. The idea which some prose¬ 
cuting attorneys and trial judges appear to enter¬ 
tain that when a defendant is upon trial charged 
with criminal offense he has no rights which 
courts and prosecuting attorneys are bound to 
respect, has no foundation in justice or in law. . . ” 
(Watson vs. State, 7 Okla. Cr., 590.) 

Also, 

“When the record discloses that counsel for the 
State in the prosecution of a person charged with 
crime has been guilty of conduct calculated to arouse 
the prejudice and passion of the jury and to pre¬ 
vent the accused from having a fair and impartial 
trial, the verdict should be set aside by the trial 
court and a new trial awarded. . . This court stands 
squarely for the doctrine of harmless error, but it is 
equally committed to the doctrine that fairness must 
prevail in the trial of criminal cases. We will not 
tolerate police court methods in courts of record.” 
(Haaga vs. State, 10 Okla. Cr., 9.) 

And again it was held that— 

“The evil effect of argument as to impertinent and 
prejudicial matters cannot be held to be effectually 
cured by mere instructions on the part of the court 
to the jury to disregard it.” (Cofield vs. State, 14 
Ga. App., 813.) 
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Neither did the extreme care exercised by the 
learned trial justice that the case might be tried along 
legal lines obviate the effect produced by the dramatic 
appeal under consideration, and the language of the New 
York court is peculiarly apposite: 

“The district attorney may have intended to be 
fair .... but a zeal seems to have overcome his good 
intentions. Even if prompted by the best motives, 
if such conduct was harmful to defendant .... it 
cannot be overlooked. The defendant was entitled 
to a fair trial, and that, I think, he has not had, 
notwithstanding the extreme caution the court ex¬ 
ercised. . . to that end.” (People vs. Tiper, 175 N. Y. 
Supp., 205). 

The rule appertaining to this phase of the case has, 
again, been stated thus: 

“ . . . The law seems to be well settled that it is 
the duty of the trial judge, whether requested or 
not, to check improper remarks of counsel to the 
jury and to seek by proper instructions to the jury 
to remove any prejudicial effect they may be calcu¬ 
lated to have against the opposite party. A verdict 
will not be set aside by an appellate court because 
of such remarks or because of any omission of the 
judge to perform his duty in the matter, unless ob¬ 
jection be made at the time of their utterance. This 
rule is subject to the exception that if the improper 
remarks are of such character that either rebuke 
or retraction may entirely destroy their sinister in¬ 
fluence, in such event a new trial should be awarded 
regardless of the want of objection or exception.” 
(Akin vs. State, 98 So. 609.) 

Assignments of Errors 5 and 6 

We respectfully submit that if this case could have 
been considered separate and apart from the overshadow¬ 
ing atmosphere produced by the fact that while the de¬ 
fendant was being tried upon an indictment charging 
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him with one single homicide, he was, as a matter of fact, 
faced by a practical charge of wholesale murder, and by 
the fact that the deceased was a police officer, it would 
have resulted in a directed verdict for the defendant. It 
cannot be conceived that the defendant knew that who¬ 
ever it was that stormed the house was a police officer. 
Dunigan was not in uniform. No intimation was given 
the defendant that those comprising the storming party 
were officers of the law. No call was made upon him 
to surrender; nor was there any demand even to open the 
door. But the house was surrounded and attacked sud¬ 
denly and with a devastating gun fire, after the manner 
of an attack upon an enemy fortress in time of war. That 
Dunigan broke open the door; that he said no word, but 
fired at once; that Copeland fleeing (and what else could 
he do under the circumstances?) turned and fired back 
the shot that mortally wounded Dunigan—all of these 
things are without question in the evidence. Even a 
fleeing felon is entitled to protect his life when threat¬ 
ened by a sudden, violent, unexpected and deadly assault, 
as in this case. 

The duty of the officers was to seek to arrest de¬ 
fendant, but their evident intention was to kill him on 
sight, and to offer him no quarter. Said the witness 
Waller — 

“It was there Lieut. Dunigan, or Lieut. Bremer- 
man, one or the other, says, ‘There is Copeland 
standing now/ They immediately then—Beckley, 
Lieut. Dunigan and Lieut. Bremerman—went to the 
front door. I immediately ran around to the back 
of the house, and there were two other policemen, 
I believe, there, too, that came back also. Almost 
on the instant of arriving at the back of the house, 
there was two or three shots fired—I am not sure 


which. Pretty soon there was an awful rattling of 
glass and a commotion in the house. I saw a man 
coming out of the house, walking, looking back 
this way (illustrating), watching the house. He 
came along a wire fence, and as he did, I crouched 
down, because I was standing right at this wire 
fence and he was coming, and I crouched down 
almost to my knees, because I wanted to be sure it 
was the same man I had seen in the house. The 
man got almost to me. I raised up, and the first 
shot I fired I saw him move, and I fired four shots 
just as quick as I could, in succession, trying each 
time to strike him in the chest, because he was the 
same man that I had seen in the house.” (Rec., 

p. 18.) 

Now, our complaint is not against the charge of the 
learned judge as to the law in this regard. But we 
earnestly contend that since there was no conflict in 
the testimony on this point, there was nothing to sub¬ 
mit to the jury. 

Said the Court: 

“As to murder in the first degree, it is not only 
necessary for the Government to show malice, but 
deliberate and premeditated malice. You cannot 
infer that degree of malice, or that character of 
malice, from the use of a deadly weapon alone, but 
there must be some proof of facts or circumstances 
showing deliberate and premeditated malice. It is 
not necessary that the malice should exist for any 
considerable length of time in order for it to be de¬ 
liberate and premeditated, but it must exist before 
the act and it must exist for a sufficient time before 
the act for the party to have time to consider and 
deliberate upon the act. As I have said, though, 
the law fixes no specific time; it depends upon the 
circumstances, the individual, and any other fact 
which may be produced before you.” 

We submit that there is absolutely no. fact that can be 
singled out in this record from which any such malice 
can even be guessed at, UNLESS WE SAY THAT BE- 
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CAUSE COPELAND KILLED CONRAD AND MC- 
PARLAND HE WOULD WILFULLY SLAY SOME- 
BODY HE DID NOT KNOW OR EVEN SEE; that is, 
unless we take the district attorney^ view that Copeland 
would kill the jury or anybody else purely and simply for 
the joy of killing. 

“He (Dunigan) had the right to use force if he 
was resisted, only, however, the necessary force to 
effect the arrest.” (The Court, Rec., p. 28.) 

There was no testimony that Copeland resisted arrest, 
or that Dunigan attempted to arrest him. Nobody at¬ 
tempted to arrest him until, wounded and bleeding, he 
called from under the bed for the officers. Had the offi¬ 
cer the right to assume that Copeland would kill him, 
and to open fire? He saw Copeland standing by the 
table engaged in talk with his brother and sister-in-law; 
he knew that Copeland was making flight; he knew that 
the house was surrounded by armed officers. Can it be 
fairly argued, then, that it was lawful in those circum¬ 
stances for Dunigan without a word of warning to break 
open this man's house and fire as he entered? 

Said the Court further: 

“If Copeland at that time, under those circum¬ 
stances, made a threat—I mean, by act [What act?] 
—to resist arrest, then the officer was justified in 
supposing that he would do it, and the act under the 
circumstances would not be justifiable even on the 
plea of self defense.” (Rec., p. 29.) 

In vain have we searched this record for any single 
act or word of Copeland that could be construed as a 
threat. It is a perfect case of self defense, and to hold 
otherwise is to clothe law officers with the authority to 
take the place of courts and juries, condemn suspected 
criminals on the spot, and proceed at once to execute a 
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death sentence. There is not a scintilla of evidence 
from which an impartial jury could infer guilt on the 
part of this defendant, as shown by the record. The fal¬ 
lacious idea that a homicide must be punished in 
some manner regardless of the circumstances of 
the case but rather because of the horror and resent¬ 
ment aroused by the triple killings that appeared in the 
evidence and the passion stirred by the improper and un¬ 
founded remarks of the district attorney, gives us the 
key to the finding of such unwarranted verdict. There 
was no evidence that should have been properly sub¬ 
mitted to the jury for consideration, and we respectfully 
but earnestly urge that the trial justice should have so 
instructed them. To allow the jury to consider a case 
when there is but one view that can be taken of the 
evidence—a view which does not justify a conviction— 
is to allow the jury to make law for the case and to con¬ 
demn a citizen not because the law demands it but be¬ 
cause twelve embittered men will it. 

“Where the court instructs the jury that if the 
defendant, being placed in a position in which his 
life is imperilled, slay an officer of whose official 
character he has no notice, this is homicide in self- 
defense. If the killing was apparently necessary to 
save the defendant’s life, it is error to qualify the 
instructions by the words ‘provided the defendant 
did not by his threatening and violent conduct pre¬ 
vent the officer from making his character and mis¬ 
sion known.” Starr vs. U. S., 153 U. S. 614, 14 Sup. 
Ct. Rep. 919.) 

“An instruction on a murder trial that flight 
raises a presumption of guilt and is a silent admis¬ 
sion that defendant is unable or unwilling to face 
the case against him, is erroneous.” (Starr vs. U. S., 
164 U. S. 627, 17 Sup. Ct. Rep. 223.) 

“An instruction that officers had the right to use 


15 


all necessary force to arrest the accused, and that 
he had no right to resist, is prejudicial error where 
the accused, who was thereupon convicted of mur¬ 
der committed in resisting an arrest, had not been 
guilty of any offense for which the officers had any 
legal authority to make the arrest.” (Elk vs. U. S., 
177 U. S., 529, 20 Sup. Ct. Rep. 729.) 


CONCLUSION 

We submit that even if evidence can be discovered 
which would justify a conviction, a case so grave and 
a penalty so severe would seem to require that this judg¬ 
ment be reversed and the case sent back, that it may be 
fairly and impartially tried. It is so urged. 

Respectfully submitted, 

Henry Lincoln Johnson, 
Royal A. Hughes, 

Benj. L. Gaskins, 

D. E. Ramos, 

Attorneys for Appellant 
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APPEAL FROM THE SUPREME COURT OF THE DISTICT 

OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

Herman L. Copeland, appellant, hereinafter called 
the defendant, was indicted, tried, and convicted of 
first-degree murder. At midnight on May 21, 1918, 
defendant shot and killed two men, Officer Conrad of 
the Metropolitan Police and one McParland of 
Indianhead, Maryland. (R. 8, 22, 23, 24.) Within 
the short period of one hour and one-half thereafter 
he shot and killed Lieutenant Dunigan, an officer of 
the Metropolitan Police. (R. 9, 14, 16.) It was of 
the latter offense that the defendant was convicted 
and sentenced to be hanged. (R. 4.) 
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No evidence was offered on behalf of defendant. 
The testimony of the witnesses for the Government, 
presented now in chronological order and not as of¬ 
fered at the trial, is, in substance, as follows: 

Way on H. Niles stated that Officer Conrad, Mc- 
Parland, and himself (R. 21) went to defendant's 
home in this city for the defendant, who was wanted 
as a witness in a case at La Plata, Maryland (R. 22); 
that Officer Conrad and McParland entered defend¬ 
ant's house, the witness remaining in the automo¬ 
bile in which they rode to the residence. That 

shortlv thereafter several shots were fired within the 
%> 

house (R. 22); that some one started climbing out 
a window and witness shouted for him to “ Get 
back there." That thereupon this person shot at 
witness and went back into the house. Thereafter, 
upon the arrival of police officers who had been 
summoned, several more shots were fired within the 
house and Copeland again appeared in one of the 
windows. (R. 22.) Witness, further stated that he 
then entered the home of defendant and there saw 
the dead bodies of Conrad and McParland stretched 
upon the floor of defendant's hallway. (R. 22.) 

Another witness, one John Sisco, who saw de¬ 
fendant at his residence on the night of May 21, 1918, 
Edward Yates and Clara Yates, testified that two 

shots onlv were fired at the time Conrad and Me- 

* 

Parland were killed. (R. 23.) 

According to many witnesses, the police, among 
whom was Lieutenant Dunigan, arrived at the Cope- 
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land home and there found the dead bodies of Conrad 
and McParland. (R. 8, 13, 14, 17, 23.) Thereupon 
they set out in pursuit of defendant and found him 
at the home of his half-brother, on Carrolburg Street. 
{R. 8, 11, 13, and 15.) Lieutenant Dunigan, accom¬ 
panied by several officers, had this house surrounded. 
Dunigan, Lieutenant Bremerman, and Sergeant Beck- 
ley looked through the side window of the house and 
by lamplight identified the defendant. Having 
rapped loudly on the door, the same was opened and 
the officers entered, Dunigan in the lead. (R. 13.) 
The lamp had been extinguished. (R. 12.) Two 
shots were fired in the dark, the first much louder than 
the second. (R. 9.) The defendant carried a .45- 
caliber automatic (R. 13, 15,17); Lieut. Dunigan had 
a .32 (R. 17, 20). 

Defendant tried to escape through the back door, 
but was driven back by gunfire (R. 18), and later was 
found hiding under a bed in a rear room (R. 14, 17). 

ARGUMENT 

The brief of defendant fails to treat of assignments 
of error numbered 3, 7, and 9. (R. 5.) These, there¬ 

fore, are deemed and treated as waived. The reply 
to the brief of defendant will be treated in the stale 
order as taken by counsel in said brief. 

Assignments Nos. 1, 2, 4, 10 

1. The Court erred in admitting evidence of the 
homicides at 76 Eye St. NE. 
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2. The Court erred in admitting evidence of the 
homicides at 76 Eye St. for the purpose of proving 
motive on the part of the defendant. 

4. The Court erred in admitting evidence of the 
condition of affairs at 76 Eye Street when the officers 
arrived there. 

10. The Court erred in instructing the jury that 
they might consider the homicides at 76 Eye Street 
as bearing upon the defendant’s motive in the killing 
of Lieut. Dunigan. 

These four assignments fall far short of the neces¬ 
sary requirements for reversible error. The case of 
McHenry v. U. S., 51 App. D. C. 119 (276 Fed. 761), 
obviates the necessity of other citations to rebut this 
contention of defendant. 

In that case, the late Chief Justice Smyth, at p. 123 
of the opinion, speaking for the Court, said: 

(4) The testimony objected to was given by 
an employe of Mulcare. He said that the de¬ 
fendant came into the latter’s store and asked 
to see a pair of gloves; that he then drew a 
revolver and demanded Mulcare*s money; 
that Mulcare fired at him, and he returned 
the fire. Witness left the store and as he did 
t so he heard another shot. Later he returned 
and found Mulcare lying on a blanket. He 
was surrounded by a lot of people, was very 
pale, and was groaning, and was subsequently 
removed to a hospital. The officer, who was 
afterwards killed came to the store, and 
witness told him what he knew about the 
shooting of Mulcare. It is admitted that it 


was proper, though not necessary, for the 
Government to show defendant’s motive for 
killing the officer. Motive may be very im¬ 
portant in determining whether or not the 
accused was actuated by deliberate, premedi¬ 
tated malice. The testimony objected to had 
a strong tendency to prove that defendant in¬ 
tended to kill the officer that he might escape 
arrest for the crime he had committed a short 
time before. Before the testimony was re¬ 
ceived the court warned the jury that it must 
be considered only on the question of motive, 
and that they must not deduce from the fact 
that he (the defendant) had shot Mulcare, he 
was guilty of shooting the officer. 

(5) Defendant says the witness should not 
have been permitted to give the details, but 
we do not see how he could have said less 
and told all that was necessary to show that a 
crime had been committed. He could not 
say that Mulcare had been shot, for he did not 
know; but he could say that a shot had been 
fired by the defendant, and that when he 
returned to the store he found Mulcare lying 
on a blanket groaning. From this the jury 
could infer what had taken place, that a 
crime had been committed and probably by 
the defendant. 

(6) “ Where the question relates to the ten¬ 
dency of certain testimony to throw light upon 
a particular fact, or to explain the conduct of 
a particular person, there is a certain discre¬ 
tion on the part of the trial judge which a 
court of errors will not interfere with, unless 
it manifestly appear that the testimony has no 
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legitimate bearing upon the question at issue, 
and is calculated to prejudice the accused in 
the minds of the jurors.” Thus spoke the 
Supreme Court of the United States in Moore 
v. United States , 150 U. S. 57, 60, 14 Sup. Ct. 
26, 27 (37 L. Ed. 996), which was a homicide 
case. With approval the court takes a state¬ 
ment from Hendrickson v. People , 10 N. Y. 13, 
31 (61 Am. Dec. 721), that “ considerable lati¬ 
tude is allowed on the question of motive”; 
that is, in proving motive. The testimony 
here had a legitimate bearing on the question 
at issue, and there was no error in admitting 
it. Lomax v. United States, 37 App. D. C. 
414; Ambrose v. United States, 45 App. D. C. 
112; Ellis v. District of Columbia, 45 App. 
D. C. 384; People v. Molineaux, 168 N. Y. 
264, 61 N. E. 286, 62 L. R. A. 193. * * * 

(7) Moreover, the offer to admit, if accepted, 
would not prove as much as the Government 
was entitled to prove. It would establish 
that the officer had a right to arrest the de¬ 
fendant, but the Government desired to show 
that the defendant had a motive for killing 
the officer, namely, the desire to escape, and 
the tendered admission had no tendency to 
establish this. Nor do we think the court 
erred in refusing to strike out the part of 
defendant’s confession relative to the Mulcare 
killing. It had, for the reason just given, a 
legitimate bearing upon the question of mo¬ 
tive. 

Defendant knew he had killed Conrad and McPar- 
land and further knew that Dunigan and other police 
were after him at the Carrolburg Street house. (R. 


r-* 
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pp. 11 and 12.) The evidence was therefore offered 
for the purpose of showing that Lieut. Dunigan had 
a right to arrest the defendant and for the further 
purpose of showing motive. (R. 21 and 22.) More¬ 
over, the Court instructed the jury properly as to 
this point, as was also done in the McHenry case, 
supra. (R. pp. 29, 30.) 

Assignment No. 8 

8. The Court erred in overruling defendant’s 
prayer No. Three. 

It may be said, in reply to counsel’s argument 
upon this assignment of error, that Copeland knew 
that Dunigan and other officers were coming to arrest 
him. (R. 19). He thought that he had killed two 
other police officers. He had a gun in his hand 
when he was in the house of his half-brother, Barnes, 
(R. pp. 11, 12), and there shot and killed Lieutenant 
Dunigan knowing him to be a police officer (R. pp. 
10, 11, 12, 19), because he knew “they could not do 
any more than hang him” (R. 10). 

In the face of this evidence, counsel state “that 
there was no evidence * * * upon which to sub¬ 
mit to the jury the charge of murder in the first 
degree.” This is true, they say, because “ Copeland’s 
intention up to the time that Dunigan broke through 
the door, was to seek some sort of safety in flight.” 
(Br. 8.) But Dunigan was not killed until he had 
stepped through the door and started after the de¬ 
fendant. (R. 9, 12.) But the defendant, as already 
stated, knew that he was wanted by the police for 
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the killing of two other people. Instead of surrender¬ 
ing at the Carrolburg Street house, he proceeded to 
open fire on the police officers. 

This Court, in the case of Travers , v. U. S., 6 App. 
D. C. 450, has said: 

* * * However sudden the killing may 
be, if the means used, or the manner of doing 
it, or external circumstances attending it, 
indicate a sedate and deliberate mind and 
formed design to kill, it will be upon express 
malice. 1 Russell on Cr. 667; McCoy v. 
State , 25 Tex. 33. 

Such was evidently the case here. This was there¬ 
fore a proper case to submit to the jury. However, 
the Supreme Court of Massachusetts has the following 
to say upon this point, Com. v. Phelps , 209 Mass. 
396, 407: 

An officer who has the right to arrest without 
a warrant because he. suspects on reasonable 
grounds that the defendant has committed a 
felony, has a right to break open doors. That 
may be taken to be settled now. 4 Bl. Com. 
292; 1 Hale P. C. 588; 2 Hale P. C. 94; Se- 
mayne’s Case, 5 Co. 91a; although as is pointed 
out in 1 Hale P. C. 588, there was formerly 
authority to the contrary. See also Foster’s 
Crown Law, 321; 2 Hawk. P. C., c. 14, Sec. 

7 . * * * 

(P. 410, affirming the lower court): The 
presiding judge instructed the jury that “If 
without warning or notice to Haskins (a 
deputy sheriff) to desist, the prisoner, in cool 
blood, with express malice in his heart, to 


gratify feelings of ill-will, or hatred, or any 
feeling which the jury find was express malice, 
intentionally shot and killed Haskins, you 
will be warranted in finding the defendant 
guilty of murder, even though Haskins was 
acting without right and unlawfully in an 
attempting to make the arrest without a 
warrant!” 

But according to the Haskins case, supra, there was 
express malice upon the part of the defendant. 
Therefore combining the above definition of the law 
as given in the Phelps case, supra, with the facts in 
this case, it must be said that, since there was express 
malice here, the defendant “ without warning or notice 
to Dunigan, in cool blood, with express malice in his 
heart, to gratify that feeling which this Court defined 
to be express malice, intentionally shot and killed 
Dunigan.” Consequently the jury was “ warranted 
in finding the defendant guilty of murder” in the 
first degree. 

Assignments Nos. 11 and 12 

11. The Court erred in refusing the defendant’s 
request that a mistrial be declared because of the 
misconduct of the District Attorney. 

12. The Court erred in refusing to grant a new 
trial because of the misconduct of the District 
Attorney. 

No argument is made upon assignment of error 
numbered 12. But if authority be needed, the follow- 

10948—24t-2 
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mg will convince the Court that counsels , assignment 
is without merit: 

West v. U. S ., 20 App. D. C. 347. 

Price v. U. S. f 14 App. D. C. 391. 

Pickett v. U. S., 216 U. S. 456. 

McDonough v. U. S., 299 Fed. 30, 35. 

As to assignment numbered 11, let us first see the 
circumstances calling forth the remark of counsel for 
the Government. One of counsel for defendant had 
said: 

* * * We do not want you to believe 
that Copeland feels absolutely callous, that he 
is glorying in anything that has happened. 
No. Regretting it tearfully. Regretting it, 
regretting the necessity that was put upon him 
to keep his rights under the law, being taken 
away from him. (R. 26.) 

Here, it must be noted, that defendant did not 
take the stand. (R. 25.) Counsel for the Govern¬ 
ment, therefore, could reply to the argument of 

defendant’s counsel in no other wav than was done, 

•/ 

The defendant having opened the way for such argu¬ 
ment, the Government took only due advantage of 
the liberty offered. 

Defendant’s counsel, by the statement above, 
waived any rights the defendant might have had to 
the restriction the law places upon the prosecution in 
making the remarks attributed to the Assistant 
District Attorney. 

In analyzing the argument of defendant’s counsel 
before the jury, we find that he could have referred 
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to one thing only; and that was the mental attitude 
of the defendant as he sat before the jury that very 
moment. Can it be said that counsel can not waive 
this right for the defendant? Can it be maintained, 
with any degree of logic, that counsel for the Govern¬ 
ment will not be allowed to reply “Why gentlemen 

of the jury-callous? What does he mean by 

callous? If Copeland had a gun right now, gentle¬ 
men of the jury, I submit to you he would not 
hesitate to kill everyone of you twelve men.” Was 
not that, in point of fact, the defendant’s true mental 
attitude? 

Counsel seem to be confused as to the principle 
governing instances similar to that upon which they 
base this assignment of error. The Constitution 
guarantees to a defendant the privilege of refusal to 
testify in his own behalf; and every court in the land 
has laid down the broad principle that such failure 
of the defendant to testify can not be commented 
upon, in any manner, by the prosecuting attorney. 

However, there is a distinction. In Holt v. U. S., 
218 U. S. 245, a witness testified that a certain blouse 
fit the defendant. This was objected to on the 
ground that, if admitted, the defendant would thereby 
be compelled to become a witness against himself. 
The Supreme Court, at p. 252 of the opinion, said: 

* * * the prohibition of compelling a 
man in a criminal court to be a witness against 
himself is a prohibition of the use of physical 
or moral compulsion to extort communications 
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from him, not an exclusion of his body as 
evidence when it may be material. The ob¬ 
jection in principle would forbid a jury to 
look at a prisoner and compare his features 
with a photograph in proof. Moreover, we 
can not consider how far a court would go in 
compelling a man to exhibit himself. For 
when he is exhibited, whether voluntarily or 
by order, and even if the order goes too far, 
the evidence, if material, is competent. Adams 
v. New York, 192 U. S. 585. 

Again in Schenk v. U. S., 249 U. S. 47, 50, the 
following appears: 

* * * the notion that evidence even 
directly proceeding from the defendant in a 
criminal proceeding is excluded in all cases by 
the Fifth Amendment is plainly unsound. 
Holt v. U. S., 218 U. S. 245, 252, 253. 

In Magee v. State, 92 Miss. 865, the Court rendered 
an exhaustive opinion upon the question of how and 
when a defendant could be compelled to exhibit 
himself to the jury. See also U. S. v. Cross, 20 
D. C. 365, 382. 

Therefore it follows that, in such cases, the District 
Attorney may comment upon such evidence and 
upon the physical, bodily appearance of defendant as 
he sits before the jury. How can it then be said to 
be an invasion of defendant’s constitutional rights 
when the Assistant District Attorney remarked upon 
defendant’s appearance as he sat before the jury 
during the trial of this cause? The only answer can 
be, It is not. 
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Consequently, the remark of the Assistant Dis¬ 
trict Attorney, aside from being a response to argu¬ 
ment of defendant’s counsel, was entirely proper, in 
that it can only be construed to be an analysis of the 
working of defendant’s mind during the trial as 
deduced from his physical attitude and appearance as 
he sat before the jury. 

But aside from this, it is most seriously contended 
that counsel for the Government had the same 
right to comment upon the defendant’s state of mind 
and “submit” the same to the jury as did counsel 
for the defendant. 

As said in State v. Knotts , 168 N. C. 173, 190: 
u * * * the defendant can not complain of his 
own wrong in provoking the discussion, as he 
started it.” 

The defendant can, through his counsel, waive the 
privilege of having his refusal to take the stand 
commented upon by counsel for the Government. 

Soper v. State (Okla. Co. App. 1922), 
208 Pac. 1044, 1046. 

Spradling v. Spradling (Okla. Sup. Ct.), 
181 Pac. 152. 

Therefore, the response of the Assistant District 
Attorney to a statement made in the course of argu¬ 
ment by defendant’s counsel is not error. Especially 
is this so, when defendant’s counsel went outside of 
the record and commented upon the tender and 
kindly regrets of the defendant, thus provoking 
argument in rebuttal. 
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Nichamin v. U. S. (C. C. A.), 263 Fed. 880, 
881. 

Manners v. State , 147 Ala. 27, 34. 

Newell v. State (Ala. Ct. App.), 75 So. 625, 
626. 

Irving v. People , 43 Colo. 260, 263. 
Goodfellow v. People (Colo. 1924), 224 Pac. 
105. 

Pnce v. 137 Ga. 71, 72. 

People v. Curran , 207 Ill. App. 264, 288, 
affirmed 286 Ill. 302. 

Arfflws v. 179 Ind. 44, 47. 

State v. Browman, 191 la. 608, 635, et seq., 
182 N. W. 823, 824. 

State v. Cleaver, 196 la. 1278, 1280, 196 
N. W. 19, 20. 

State v. Burris (Iowa, 1924), 198 N. W. 
82, 86. 

Adams v. Com., 129 Ky. 255, 265. 

Welch v. Com., 189 Ky. 579, 587. 

Norton v. Com. (Ky. Ct. App.), 244 S. W. 
310, 314. 

State v. De Priest , 288 Mo. 459, 470, et seq., 
232 S. W. 82, 86. 

State v. Small, 78 N. H. 525, 531-2. 

Hilcher v. State , 60 Tex. Cr. R. 180, 182. 
Deisher v. State , 80 Tex. Cr. R. 428, 431. 
Hollingsworth v. State, 82 Tex. Cr. R. 337, 
340. 

Johnson v. State, 84 Tex. Cr. R. 566, 567. 
Davis v. State , 92 Tex. Cr. R. 179, 181. 
White v. State (Tex. 1924), 257 S.. W. 542, 
543. 

State v. Field, 95 Vt. 375, 379, 115 Atl. 296, 
297. 
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Moreover, the learned trial Justice stated that 
he “ would let the jury determine that,” referring to 
the evidence in the case. He also stated “* * * 
I do not think it is a question of what the defend¬ 
ant might do; it is a question of what the defendant 
did.” (R. 27.) 

In such circumstances, there was no error com¬ 
mitted. This Court said, in the case of Graul v. U. S., 
47 App. D. C. 543, 551: “* * * We are satisfied 
from an examination of the record that the remark 
of the Government’s counsel was entirely justified, in 
view of what had been said by the defendant’s coun¬ 
sel.” Thereby, this Court has placed the stamp of 
approval on a remark of the District Attorney when 
such remark is provoked by, or made in response to, 
a remark of counsel for the defendant. 

In Price v. U. S., 14 App. D. C. 391, 401, the Court 
said: 

* * * The party accused, by declining to 
become a witness for himself, does not thereby 
restrict the attorney for the Government from 
making full comment upon all the facts and 
circumstances of the case, except only the fail¬ 
ure of the accused to become a witness, from 
which no adverse interest is allowed to be 
drawn. 

The Assistant District Attorney in no manner re¬ 
ferred to the failure of defendant to take the stand. 
The remark made was addressed to the argument of 
counsel as to how “ tearfully” the defendant regretted 
the murder of which he stood charged. (R. 26.) 
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Since the Court, upon objection, disapproved the 
remark, no prejudice resulted to the defendant. 
McHenry v. U. S., 51 App. D. C. 119, 126; Robilio v. 
U. S., 291 Fed. 975, 986. 

Assignments Nos. 5 and 6 

5. The Court erred in overruling the defendants 
motion for a directed verdict. 

6. The Court erred in overruling the defendant's 
prayer No. One. 

In reply to counsel's argument upon these assign¬ 
ments (Br. 10) it may be stated here that the facts 
as set forth therein are the facts as they came from 
the lips of the witness Barnes, the half-brother of 
the defendant. 

The other Govrnment witnesses did not testify 
in this manner. The Court is respectfully referred 
to the statement of facts herein contained and to 
the argument upon assignment of error No. 8 in 
this brief. 

The cases of Starr v. U. S ., 153 U. S. 614 and 
164 U. S. 627, and Elk v. U. S., 177 U. S. 529, as 
cited (Br. 14, 15), do not support counsels' argu¬ 
ment upon either of these assignments. The Court, 
in the present case, did not instruct the jury as was 
done in either of the Starr cases or the Elk case . 
(R. pp. 27, 28, 29.) 

Counsel state (Br. 14) that there can be but one 
view taken of the evidence in this case. The fact 
that the jury returned a verdict of guilty, basing 
their verdict upon the facts as presented to them, 


17 


clearly shows that any reasonable man must admit 
that there can be more than one view taken of the 
evidence, since twelve men have disagreed with 
counsel. 

This case comes within the law as laid down in 
Murray v. U. S ., 53 App. D. C. 119, 126: 

We are unable to agree with counsel for 
defendant that on the whole evidence the 
court was required, or would have been 
justified, to grant the motion of defendant. 
As was said in Burton v. U. S., 202 U. S. 334, 
373, 26 Sup. Ct. 688, 695 (50 L. Ed. 1057, 
6 Ann. Cas. 362), where a like motion was 
under consideration: “ There was beyond ques¬ 
tion evidence tending to establish on one side 
the defendant’s guilt of the charges preferred 
against him; on the other side, his innocence 
of those charges. * * * The trial Court 
was not authorized to take the case from the 
jury and direct a verdict of not guilty. That 
course could not have been pursued consistently 
with the principles that underlie the system of 
trial by jury.” 

(Continuing, p. 127:) 

The corpus delicti, as relates to homicide, is 
composed of two elements: (a) The death of 
the person alleged to have been killed; (b) that 
some criminal agency caused such death. 

The corpus delicti herein was undoubtedly estab¬ 
lished and the jury here found, by their verdict, that 
both of these elements were established beyond a 
reasonable doubt and they further identified the 
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defendant as the criminal agency effecting the charges 
made. 

Consequently, there was no error committed by 
failure of the trial Justice to withdraw the case from 
the jury. 

CONCLUSION 

For the reasons herein set forth, it is respectfully 
submitted that the defendant pay the penalty of his 
crime. 

Peyton Gordon, 

United States Attorney. 

John H. Burnett, 
Assistant United States Attorney. 
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